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T@ke: and enrolment. But if the defendant prays an enrol-

v
‘erley.

ment and sets the summons out at large in his plea, the
summons will be presumed to be in court.

There must be something tantamount, at least, toa
profert, otherwise the plaintiff is not entitled to oyer.
1 Chitty’s Pl. 415 ; Com. Dig. ¢ Pleader,” P. 1; 1.
Saund. 8, Jevens v. Harridge. ‘

And it is very evident, that the plaintiff should have
oyer in order that he may see that the summons is truly
enrolled. ;

“In thiscase, it is only averred that a summons was
left, which is set out at large ; but there is neither a pro-
fert, nor'any prayer that the summons may be enrolled,
It does not appear in any way, even by implication, that
the summons is in eourt. It is, then, clear, that ag the
law is settled in this state, the plea cannot be supported-

' Judgment that the defendant answer further.

Ty

Jounx Browxn versus Moses Corp.

Tn debt upon an arbitration bond, the defendant pleaded no award made with-
in the time }imited in the condition of the bond. To this the plaintiff re-
plied that the parties, by deed, subsequently to the time of making the
bond, agreed to extend the time for making the award, and set out an award
made within the extended time-—it was held upon demurrer that the rep~
lication was good.

Desr upon a bond.  The defendant craved oyer of the
bond and of the condition, which was, in substance, that
if the defendant should abide and perform the award of
three arbitrators, chosen by the parties to determine all
controversies between them, the award being made
and ready to be delivered to the parties, on or beforethe
1st December, 1828, then the obligation to be void. He




JANUARY TERM, 1831.

then pleaded no award made on or before the said ﬁrst
day of December.

To this plea the plaintiff replied, that after the making
of the bond, to wit, on the 4th November, 1828, the
said parties, by deed, agreed that the time mentioned in
ihe condition of the bond for the arbitrators. to-make
and deliver their award, be extended to the Ist July,
1829. He then set out an award made after the 1st De-
cember, 1828, and hefore the 1st July, 1829, and alleged
as a breach of the condition of the bond, the nen-per-
formance of the award thus made. To this replication
the defendant demurred, and the plaintiff joined in de-
demurrer. )

Lyford, for the plaintiff.

Cogsuwell, for the defendant.

By the court. We are of opinion that the replication in
this case is sufficient. The extended time for making
the award may be considered as'a substitution for the
time mentioned in the condition, and then the remedy

upon the bond is the same as if’ the extended time had
been originally in the condition. There is no doubt, that
a defeasance may be made or altered, after the obliga-
tion is executed. The case of Creig v. Talbot, 2 B. & C
179, is an authority directly in point.




