
CASES

AND DETERMINEDARGUED

I» THE

JUDICATURE.COURT OFSUPERIOR

FOR THE

TERM,HILLSBOROUGH,OP FEBRUARYCOUNTY

A.2>. 1831.

versus McClin­WilliamMcNielSolomon
tock.

theto courtprovemay toa beparty in canso receivedof atestimonyThe
deed, of s#c-lay a foundation for thein introductiona tothe loss orderof

tho contents of the deed.provetoondary evidence

thebroken, in whichcovenantaction ofanThis was
deed, dateddefendant, hisbythat theallegedplaintiff

a tractthe1820, plaintifftoconveyedFebruary,the 21st
covenant-same deedand thebyWashington,land inof

in fee ofseizedlawfullywasthat hethe plaintiffed with
fromfreewerethat the same premisesandpremises,the

all incumbrances.
on©was, thatof covenantsThe breach thealleged

December, 1811, wasMcClintock, on the 31stDaniel
a riglithaving goodof saidlawfully premises,seized the

21ston the Feb-same, and thatto thetitleand perfect
Daniel, andsaid1820, thethe defendant disseizedruary,

said, the plaintiff.toat the of deedexecutingtime the
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McNiel andnot,had ncrer had, any title to the premises, but
disseizin,the said soby thethat ofright the said DanielMeClintock.

to have the land anwas incumbrance.
defendant,The in plea,his that on thealleged, 1st

1815,February, the said MeClintock,Daniel seiz-being
deed,ed, by which had lost by accident,,been andtime

conveyed the premises to the fee,defendant in and trav-
ersed the ofdisseizin the said Daniel by the defendant.
And issue was thejoined upon traverse.

There was another plea, in substance, the same as the
first, thiswith difference thatonly, the deed thein last

was lobe inplea alleged the hands of the asplaintiff
excuse for the aan want of proferí. The issue joined

the partiesbetween was the assame the issue above stat-
ed-

The was term,cause tried at September 1830.
It been shown, by adefendant,thehaving that deed

was to himgiven by Daniel MeClintock, the court recei-
theved oftestimony defendant,the that the same deed

went into ofthe hands the plaintiff thewhen defendant
conveyed thethe land to plaintiff. The defendant stat-

that heed before the deedgave the land toconveying
plaintiff,the he delivered to the plaintiff the said deed of

MeClintock,Daniel to enable the toplaintiff make out a
defendant,to bydeed be executed the and that when the

deed,defendant the plaintiffexecuted the retained Dan-
iel’s deed for the of it topurpose be record-procuring

; that heed afterwards saw deed in the de-Daniel’s!
store,fendant’s but had been rble obtain itnot to from

plaintiff.the
also to testify,The admitted statedplaintiff, being that

to him,such deed was ever delivered nor tono his rec-
byseen him.ollection ever

The court satisfied that deed wasthe eitherbeing’ in
lost,the hands of the or thepermitted defend-plaintiff,

ant to the deed parolthe contents of evidence.prove by
It wasthe deed never recorded.appeared that same
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McNieiwas,The the whetheronly question to jurysubmitted
1820, aexisted, 21st deedFebruary,there before the MeClintock

from Daniel MeClintock the toland the de-conveying
fendant. The foundjury that there was such ahaving
deed, a defendant,verdict was entered for the tosubject

of theopinionthe court upon the case.foregoing
Parker,E. for the plaintiff.

Pierce, for the defendant.
case,thecourt. It is inBy made a this wheth-question

er, court,when the loss of a to to thepaper is be proved
in order to a forlay foundation the introduction of sec*
ondary evidence as to its contents, the oftestimony the

himselfparty is proveadmissible to the loss.
The excuse aby for the omission of aalleged party

proferí, ; case,may be traversed and when that is the
and the deed,excuse ofis the loss the no doubtalleged

entertainedis that the loss must be proved to the jury,
the samein manner that any other fact is to proved.be

case,aBut in such proof of a bona and diligentfide
all the placessearch where the likelyin instrument is to

found, success,be without is sufficient. 1 Starkie’s Ev.
349.

But when the ofloss an instrument is to bo shown to
inthe court order to alay foundation for sec-introducing

of itsondary contents,evidence it has beenalways the
in tothis state the oftestimonyreceive thepractice par-

cases,as to the loss. In many testimonysuch isty much
than ofsatisfactory anymore evidence search that can

be adduced. And this practice has the direct sanction of
States,supremethe court of the United and of some of the

most respectable Union,state courts in the prevails,and
no doubt,have in mostwe of the states. 1 Peter’s S.

591,C. 193,v. 16Rep. Johns. v.Taylor Riggs; Jackson
; ; ;8 3 ditto, 350,Frier Pick. 278 287 1 Ev.Starkie’s
; 62,note 7 Adamsv. Leland.Pick.

verdict.on theJudgment


