
HILLSBOROUGH.

Charles Lewis versus Jacob Whittemore.

B,goods of sheriff,Where the A are intermixed the of and a bywith goods
B,virtue of a E,writ against takes the A and winchgoods of are so inter-

mixed, the sheriff cannot be trespassertreated as a for taking A’a good",
although goods mayA’s have been so intermixed Inswithout assent.

upon, B, B,A lived and managed, the farm uponof for and having the farm
oxen,.yoke articles, B,a of and otherploughs beingand indebted to whom

preferredhe to pay thanrather another creditor who was him forpressing
payment, B, value,he sold propertythe said to for its full to the debtpay of

A,farm,propertyB. uponThe byremained the and was used there
held, that, circumstances,after the sale —it was under ofleavingthese the

upon thepropertythe farm was ano of trust.evidence secret

This tiewas an action of trespass bonis andasporiatis,
issue,was tried at term,theupon general September

1830.
It appeared evidence,in that the was seizedplaintiff

and a farmpossessed Milford,of in he putwhich under
the care Mehemiah Haywood,of in 1824.April, Hay-
wood was to on thecarry farm for the was toplaintiff,
sell the accountproduce and for the proceeds, and had

to use andliberty in hisconsume family such asproduce
andwant,lie wasmight to have a reasonable compensa-

tion for his services. Haywood continued upon the
farm the 102f,until year under this agreement.

Parker, anIsaac executionhaving against Haywood,
athe same to of defendant,delivered thedeputy the

who,of the on 26thcounty, the November, 1828,sheriff
corn,of whicha was foundquantity intook the build-

farm, ofbythe virtue theon execution. Aings part of
on the farmsaid andgrewthe corn was the ofproperty

and a ofpart it was theplaintiff,the ofproperty Hay-
allwood, intermixed,but it was in one andparcel and

seized,when the corn toldwas the wasdeputy by Hay-
wood, that the whole to plaintiff,the but im-belonged

after,mediately and before was removed,the com Hay-
wood the ainformed that comdeputy only ofpart the

to thebelonged plaintiff, that plaintiffsand the corn
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Lewisliad thebeen mixed with knowledgewithoutHaywood’s,
or *ofconsent either Whitteinorc

~that, circumstan-The court of under theopinionbeing
ces, could athe of corn as tres-taking the not be treated
pass directed the jury accordingly.

articles,said took several other which hadThe deputy
hadof but which he soldproperty Haywood,been the

value, ato the for full to debtplaintiff pay justlytheir
chains,to The aplaintiff.due the said articles were

oxen,a a andcolt,a whichyoke, bull,waggon, ploughs
had leftfarm,the and which were withHaywood upon

the the after sale.Haywood upon plaintifffarm theby
testified,And indebted to theHaywood plain-that being

tiff, and in to theto himwishing pay preference paying
execution,said he was induced that consideration toby

said oxen beenthe articles to the Theplaintiff.sell had
he hadby Haywood after with thepurchased agreed

Haywoodof him at the priceto take themplaintiff
theyand were by plaintiffthewanted togive,should

the farm.work-on
ofcourt of that the sale lastopinionThe thebeing

was, circumstances,the fraud-mentioned articles under
theulent, jurydirected accordingly.

forplaintiffverdict was taken for the be-$2,98,And a
a of toquantity plankvalue of thethe belonginging

had taken theby deputy,been tosubjectwhichplaintiff
uponof the abovethe court case.opinionthe

C, Mherton, plaintiff.H. for the
Parker, thefor defendant.E.

court. The direction thethe which was togivenBy
case, corn,inin this relation to the correct. Itwasjury

corn hadwhether the been mixedimmaterial with theis
all inor not. It was theassent ofpossessionplaintiffs

and inHaywood, while Haywood’splaintiff’sthe agent,
at firstHaywoodhad intermixed. toldbeenpossession

to theentirely plaintiff;the officerthat the corn belonged
that on-and he afterwards informed the officeralthough
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a ofly partLewis the corn to the plaintiff',it doesbelonged
v. not thatappear he stated what portion was the propertyWhittemore.

of plaintiff'.the It the ofdutywas the officer to attach
debtor,the ofgoods theythe in­werenotwithstanding

termixed with the of the and he had agoods plaintiff;
to take andright hold the whole plaintiffuntil the iden­

tified his and 8demanded agoods, redelivery. Pick.
;443, ;v. 7Rutter 2 Bl.Mass. 127­ Com.Shumway Rep.

;405 1 ;N. H. 87,Rep. Bartlett Cooper’sv.Pettingill
8,Justinian F.Lib. 1 17sec. and 18.

The sheriff cannot forbe treated as a doingtrespasser
hewhat liad a to do.right

If the plaintiff' the of what interestgave officernotice
he had in corn, return,the and trover maydemanded a
be whole,maintained. If the officer the afterhas sold
notice of claim,the aplaintiff’s conversion.that bemay

lie,trespassBut not fordoes the taking.original
As to the plaintiffwhich were thegoods bysold to

if it secret,Haywood, appeared keptthat the sale was
thatand theHaywood continued to be own­apparently
before,as the come theer case within principlewould

Bowers, N.case of Trask v. 4 H. 309,the theRep.of and
In a case,must be deemed fraudulent. suchsale the se­

trust, fraud,thewhich constitutes is thecret advantage
the of the derivesseller fromgoodswhich theretaining

owner,as and thus .hisapparently sustainingpossession
credit.

notcase,in this if does appear that thereBut was.any
the sale.in relation tosecrecy Haywood was indebted

theand sold toplaintiff goods, debt,thepayto at athe
had a toright payHe the inprice. plaintifffair prefer-

Andto other ifany the was open,saleence creditor..-
the not calculated topossession Haywood aand give
credit, it is not toeasy any trust infalse iheimagine

dioWe are of opinion, jurytherefore that worecase.
with ami diemisdirected to verdictrespect good.-,those

be setmust aside and
•¡a;, trij ; ikJ'J.irl ■_


