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versusS. Rowell Calvin Bruce.David

ain by wayThe a declaration beallegation suppliedwant of material cannot
of amendment a verdict.after

court,cases,In an is a superiorthe of inferior court removed towhere record
athe leave to amend. But writ of error notmay grantcourt above does

remove the record. where an amendment in a record requiredAnd is after
bebrought,error it must made in the court below.

Rowell,assumpsit, pleas,the common againstin court ofIn the declaration
Blood,an 1829,October,the promisedthat the 18th paysaid to thealleged

;$‘20, postea,at B’s store andplaintiff goods,in that scilicet on the X5th
1829,July, plaintiff paymentdemanded at B’e bythe store. Judgment

held,pleas. On error broughtdefault the common it was Bloodin that
;byas inserted mistakebe considered for Rowell that the wasmust scilicet

and be aspostea, might rejectedto the surplusage, that therepugnant and
made,dayof the when theallegation demand was aonlyof an waswant

form, the wasjudgmentand affirmed.defect in

a writ of aThis was error to reversebrought judg-
ment of the of in thispleas county.common Itcourt

below, that Truceappeared by record in the courtthe
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Rowell andRowell,an action declaredagainst againstbrought

v. “ Blood, wit,a for the said toin of the thatpleahim caseBroce.
October, 1829,18th hisHaverhill, on the by prom-at said

date,hand, fornote, of that value re-under hisissory
him, sumceived, paythe to the ofpromised plaintiff,

avers,plaintiffin And theBrewer’s store.goods,at$20,
1829, demand-afterwards, wit, on the 15th hethat to July,

;said storeaforesaid, ated the note Brewer’spayment of
same, but whollyhas not paid neg-the defendant theyet

so to do.”and refuseslects
inwas, the wasthat declarationThe error assigned

law insufficient.
Bellows, error,for tothe defendant in moved leavefor

the declaration.amend
Bell, on the same side.
Kelson, infor error.plaintiffthe
Richardson, C. J. delivered the of the court.opinion

error to hisThe defendant in has asked leave amend
But this motion cannot be sustained.declaration.

nd that ais doubt certain defects in record mayThere
anda writ ofamended after error brought.judgment,be

themaybe bya verdict amended notes theThus of
;512,6the cause. Clark v. Lamb­who Pick.triedjudge,

Lamb.ditto, 415, v.Clark8
aThe form of a be corrected to amendjudgment may

from a of the of theclerkmisprisonarisingmistake
; Burrows, 2730,1 Pick. 5351, Atkinsv. Sawyer­court.

v.Short Coffin.
court of theIt has decided in the Unit­supremebeen

States, error,on of that a party per­a writ bemighted
a ofpartthere to enter remitter of the damagesmitted

;2 Peters,in the 327­ Bank Ken­below.found court of
v.tucky Ashley.

to in theare be foundinstances of amendmentsMany
books, Com. Dig.which made after judgment.were
44Amendment.”

of of ad-­Jaw whichanyaware ruleBut we are not
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Rowellaeven ver­or afterafter judgment,mils an amendment

D.
ainanyof material allegationthe wantdict, to supply Brace.

u X.Amendment”Dig.Com.declaration.
in the could bydefect declarationmaterialanyAnd if

could not beamendment madeamended, thelaw be
of record,a thecopyus andbeforeWe havehere.

alter the ofitself, and cannot record thenot the record
251, ;Hutchinsonv.10 Crossen­Rep.Mass.below.court

5 Bissell.v.318 Cooper1­ Johns.
to aitself is removed superiora recordIn cases where

to 7leave amend.maycourt, givethe abovecourt
; 443,3 Johns. Brown v.468, Peasev. MorganJohns.

Carpenter;1 Mass. 233.Clark; ditto, 184, Rep.2 Damondv.
athis, an amendment ofwhen recordin cases likeBut

abelow, is afterrequired, writ of errorcourtin the
must be made in thethe amendment courtbrought,

334,3remains. Bing.the record Richardson v.where
; 3415, 95,Clark v. Lamb Johns.8; Pick. Tillot­Melish­

270,; Rep. Thatcherv.13 Mass. Miller.Cheetham­sonv.
be reversed foris not to any kind ofaBut judgment

errors, the case bemaywhere un-rightlycircumstantial
court,the nor for ofbyintended want formandderstood

of the statute. Andis the al-languageThisonly.
inanyamend defect the recordwe cannot of thethough

defect, whichbelow, anycan disregardwe comescourt
statute.the If,upon examination,the ofmeaningwithin

substance,be correct inis found to thethe declaration
affirmed, maywhatever be themust be errorsjudgment

which it contains.form,in mere
is, the prom­to declaration thattheobjectionThe first
ubyto have been the said Blood”madeise is alleged

said Rowell.thebyand not
inof the name this ofpartmanifest mistakeaThere is

declaration, andbut what the real intentionmeaningthe
is no mentionthe mistake. Thereaswas, as manifestis

of thein the preceding partany personof the ofname
and thewrit, defendant.plaintiflthethose ofexcept
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“Rowell The use of the said,”word shows that the intention
was *° insert the ofname some hadperson who been be­lirueo.

“named,fore it is then certain that the ofname Blood”
usedwas mistake,by either for the name of the plaintiff

the questionor defendant. The then this,comes to can
doubt,we doubt,are we at toliberty whose name was

here,intended to used thebe name of the ofplaintiff or
?the defendant We think not. It to itseems us that

be law,would a to the a bereproach if couldjudgment
mistake,reversed for a mere clerical awhich cast not

shadow of doubt the realupon and intention ofmeaning
the in itallegation, which occurred. The law merits no

reproach.such It is that such asettled mistake is not
beto regarded.

Bemis Faxon,In v. 4 263,Mass. it was heldRep. that
declaration,a in assumpsit, the on apromise daylaying

writ,theafter teste of the was well ver-afterenough
dict, it have been bad aalthough on de-might special
murrer.

7In andDowling Ryland, 511, defendant,the whose
name was Edmund, and who name,was sued thatby com-

“thus,menced his andplea saidthe itEdward”—hut
was held that the plaintiff could take of thisadvantage
clerical mistake only by special demurrer.

In the case of v.Marsh 7 Cowen, 344,Berry, Richard
W. andBarry Simeon Berry, suedwere Marsh inby tres-

clausumpass quare Upon a verdictfregit. in favor of the
defendants, thein commonpleas, wasjudgment for Rich-

W. and S.ard Barry John writ of errorBerry was—a
court,in the süpreme but it was decidedbrought that

themistake in name was merely clerical,the and the
was affirmed.judgment

228,Colman Earle,In v. 1 the plaintiff’snameStrange,
Walter, thewas and the inpromise allegedwas declara-

“totion have William,”been made to the aforesaid but
it was held to be well enough.

In Shore 26,Brown,v. 1 a al-Salkeld promise was
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8 a wellwas not whomalleged by the was made.promise Upon v,

error the courtbrought said it notcould be supposed Bruce.
that a promised, or thatstranger the plaintiff promised,
and held thé declaration to be well enough.

There ore other cases inmany the books to the same
Corn. “Amendment,” ;effect. T 52Dig. Mod. Rep.

305, Gatehousev. Rowe.
We are aware of the case of Hicks,v.Hemmenway 4

497,Pick. which is a direct authority in offavor the
plaintiff in error in this case. But we think the better

is theopinion way.other
Another objection is,to the declaration that de»the

mand of payment is a daylaid to theupon dayanterior
on which the is havepromise to been made.alleged

The declaration and thenstates the averspromise,
“ that afterwards, lothwit, 1829,”to on the whichJuly,
was in fact before the a demand was made.promise,
The scilicetis then to the and berepugnant postea may re*
jected as ;1 5surplusage. Chitty’s ;Pl. 233 255East,
1 Salkeld, 325.

The question arises,then whether the thatallegation
a demand was made, isafterwards sufficient without stat-

the ?ing particular whenday, it was made
The note payablewas in at agoods, particular place,

but-no day of payment waa mentioned. It was then a
demand,note in onpayable and agoods special demand

Cowen,was to 5necessary proved.be andalleged 516,
Lobdell v. Hopkins.

When the promise is to pay money on demand ai a par­
ticular aplace, demand is S.necessary. 2 Peter’s C.

.;549Rep. Bayley Bills,on 18­
It held,formerlywas thewhere action cannot be

maintained without a specialproving demand, that the
demand must be withalleged time and andplace, if not
so thealleged, omission would be fatal aon general de­
murrer or after a I ;verdict. Pl. 324 5 D. &Chitty’s

409,E. Bach v. Owen.
vol, v, 49
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Bowel'} asuch rule canhowis to comprehendBui It difficult

v. For, instance,if, inforbe sustained.upon principle,Brace.
due,wasafter notewas made theAis a demandcase

commenced, is it materi­howthe action wasand before
? Thedo not see.Wewas madeal on what itday

forra,in whicha mere defectto us to beomission seems
opinionAnd find that thiswenow regarded.cannot be

to be theis now consideredwithis in whataccordance
wherecountry,courts of thein thelaw on this subject

followed.and longestablisheda was firstdifferent rule
v.; East, Bowdell359,10242Laws Pl. in Assumpsit,

Parsons.
Judgment affirmed.

Dodge.JohnThomas Carlisle versus

constitution, courtanyclerk ofclause in the noThe which declares that
“ pro-action,” only tointendedany waswrit a civiloriginatingshall draw

theywhich areofmakinghibit from writs returnable to the courtsclerks
not a clerkcounty, ■pleasthe clerk of in oneAnd theclerks. common

thisofmeaningthecounty,court withinthe same in relation to anotherof
the constitution.inclause

a judg-to reverseerror,a ofThis was writ brought
Itcounty.thisinof the court of common pleasment

in the courtproceedingsthe record of thebyappeared
aout writ from thesuedbelow, in errorplaintiffthat the

in thispleasof commonclerk of the courtof theoffice
of the sameterraat the Octobercounty, returnable

upona declarationhe insertedcourt, 1827, in which writ
defendant, at thetheTo which writnote.a promissory

abatement, thatinreturnable, pleadedwhen it wasterm
who,Farrar,W.bymadeandwas drawnthe same writ

writ, wassametheand drawingtime ofat the making
theand forinpleasof the said of commonclerk court

of Coos.county


