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Davip 8. Rowernt versus CarLvin Bauces.

The want of a material allegation in a declaration cannot be supplied by way
of amendment after a verdict.

In cases, where the record of an inferior court is removed to a superior court,
the court above may grant leave to amend. Dut a writ of error does not
remove the record. And where an amendment in a record is required after
error brought, it must be made in the court below.

In assumpsit, in the cowrt of common pleas, against Rowell, the declaration
alleged that the said Blood,on the 18th October, 1829, promised to pay the
plaintiff 20, in goods, at B’s store ; and that posfeq, scilicet on the 15th
July, 1829, the plaintiff demanded payment at B’s store.  Judgwment by
defuult in the common pleas. On error brought it washield, thatBlood
must be considered as inserted by mistake for Rowell ; that the seilicet was
yepugnant to the posfew, and might be rejected as- sarplusage; and that the
want of an allegation of the day when the demand was made, was only.a
defect in form, and the judgment was affirmed. ' ‘

Tais was 2 writ of error brought to reverse a judg-
ment of the court of common pleas in this county. It
appeared by the record in the court below: that Bruce
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‘Rowell DLrought an action against Rowell, and declared against
v

Bruce.

ot

him ¢ in a plea of the case for that the said Blood, to wit,
at said Haverhill, on the 18th October, 1829, by his prom-
issory note, under his hand, of that date, for value re-
ceived, promised the plaintiff; to pay him, the sum of
#20, in goods,at Brewer’s store. And the plaintiff avers,
that afterwards, to wit, on the 15th July, 1829, he demand-
ed payment of the note aforesaid, at said Brewer’s store ;
yet the defendant has not paid the same, but wholly neg-
lects and refuges so to do.”

The error assigned was, that the declaration was in
law insufficient.

Bellows, for the defendant in error, moved for leave te
amend the declaration.

Bell, on the same side.

Nelson, for the plaintiff in error.

Ricuarpson, C. J. delivered the opinion of the court.

The defendant in error has asked leave to amend his
declaration. But this motion cannot be sostained.
There is no” doubt that certain defects in a record may
be amended after judgment, and a writ of error brought.
Thus a verdict may be amended by the notes of the
judge, who tried the cause. 6 Pick. 512, Clark v. Lam ;
8 ditto, 415, Clark v. Lamb.

The form of a judgment may be corrected to amend a
mistake arising from a misprison of the clerk of the
gourt. 1 Pick. 351, Atkins v. Sawyer ; 5 Burrows, 2730,
Short v. Coffin.

It has been decided in the supreme court of the Unit-
ed States, on a writ of error, that a party might be per-
mitted there to enter a remitter of part of the damages
found in the court below. 2 Peters, 327 ; Bank of Ken-
tucky v. Jshley.

Many instances of amendments are to be found in the
books, which were made after judgment. Com. Dig.
¢ Amendment.”

But we are not aware of any rule of law which ad-
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mits an amendment after judgment, or even after a ver-
dict, to supply the want of any material allegationin a
declaration. Com. Dig. ¢ Amendment” X.

And if any material defect in the declaration could bv
law be amended, the amendment could not be made
here. We have before us a copy of the record, and
not the record itself, and cannot alter the record of the
court below. 10 Mass. Rep. 251, Huichinson v. Crossen ;
15 'Johns. 818 Cooper v. Bissell.

In cases where a record itself is removed to a superior
court, the court above may give leave to amend. 7
Johns. 468, Pease v. Morgan ; 3 Johns. 443, Brown v.
Clark; 2 ditto,184, Damond v. Carpenter ; 1 Masgs. Rep. 238.

But in cases like this, when an amendment of a record
in the court below, is required, after a writ of error
brought, the amendment must be made in the court
where the record remains. 3 Bing. 334, Richardson v.
Melish ; 8 Pick. 415, Clark v. Lemb ; 3 Johns. 95, Tillot-
son v. Cheetham ; 13 Mass. Rep. 270, Thatcher'v. JMiller.

But a judgment is not to be reversed for any kind of
eircumstantial errors, where the case may be rightly un-
derstood and intended by the court, nor for want of form
only. This is the language of the statute. And al-
though we cannot amend any defect in the record of the
court below, we can disregard any defect, which comeg
within the meaning of the statute. If;upon examination,
the declaration is found to be correct in substance, the
judgment must be affirmed, whatever may be the errors
in mere form, which it contains.

The first ohjection to the declaration is, that the prome
ise is alleged to have been made by ¢ the said Blood”
and not by the said Rowell.

There is a manifest mistake of the name in this part of
the declaration, but what the real meaning and intention
was, i3 as manifest as the mistake.” There is no.mention
of the name of any person in the preceding part of the
writ, except these of the plaintift and the defendant.
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The uvse of the word ““said,” shows that the intention
was to insert the name of some person who hadbeen be-
fore named. It is then certain that the name of ¢ Blood”
was used by mistake, either for the name of the plaintiff
or the defendant. The question then comes to this, ean
we doubt, are we at liberty to doubt, whose name was
intended to be used here, the name of the plaintiff or of
the defendant ? We think not. It seems to us that it
would be a reproach to the law, if a judgment could be
reversed for a mere clerical misiake, which cast not a
shadow of doubt upon the real meaning and intention of
the allegation, in which it occurred. The law merits no
such reproach. Itis settled that such a mistake is not
to be regarded.

In Bemis v. Fazon, 4 Mass. Rep. 263, it was held that
a declaration, in assumpsit, laying the promise on a day
after the teste of the writ, was well enough after ver-
dict, although it might have been bad on a special de-
murrer.

In7 Dowling and Ryland, 511, the defendant, whose
name was Edmund, and who was sued by that name, com-
menced his plea thus, ¢“and the said Edward”--but it
was held that the plaintiff could take advantage of this
clerical mistake only by special demurrer.

In the case of Marsh v. Berry, 7 Cowen, 344, Richard
W. Barry and Simeon Berry, were sued by Marsh in tres-
pass quare clausum fregit. Upon a verdict in favor of the
defendants, in the common pleas, judgment was for Rich-
ard W. Barry and John 8. Berry—a writ of error was
brought in the supreme court, but it was decided that

- the mistake in the name was merely clerical, and the

judgment was affirmed.

In Colman v. Earle, 1 Strange, 228, the plaintiff’s name
was Walter, and the promise wag alleged in the declara-
tion to have been made ¢ to the aforesaid William,” hut
it was held to be well enough.

in Shore v. Brown, 1 Salkeld 26, a promise was al-
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was not alleged by whom the promise wasmade. Upon
error brought the court said it could not bé supposed
that o stranger promizsed, or that the plaintiff proxmscﬁ
and held the declaration to be well enough.

There are many other cases in the books to the same
effect. - Com. Dig. *“Amendment,” T 2; 5 Mod. Rep.
305, Glatehouse v. Rowe.

We are aware of the case of Hemmenwoy v. Hicks, 4
Pick. 497, which is a divect anthority in favor of the
plaintiff’ in ervor in this case. But we think the beiter
opinion is the other way.

Another objection to the declaration is, that the de-
mand of payment is laid upon a day anterior to the day
on which the promise is alleged to have been made.

The declaration states the promise, and then avers
“that afterwards, to wit, on the 15k July, 1822, which
was in fact before the promise, a demand was made.
The seifices is then repugnant to the posiea and may be ve-
jected as surplusage. 1 C?mzv’“ Pl 233 ; 5 East, 255
I Salkeld, 325. ‘

The question then arises, whether the allegation that
a demand was afterwards made, is sufficient without stat-
ing the partieular day, when it was made ?

The note was payable in goods, at a particnlar place,
but no day of payment was menticned. It was then a
note payable in goods on demand, and a special demand
was necessary to be alleged and proved. 5 Cowen, 5186,
Lobdell v. Hopkins.

When the promise is {0 pay money on demand ata par-
ticular place, a demand is necessary. 2 Peter’s 8. C.
Rep. 549 ; Bayley on Bille, 18. : ,

it was formerly held, where the action cannot be
maintained  without proving a special demand, that the
demand must be alleged with time and place; and if not
so alleged, the omission would be fatal on a general de-
murrer or after a verdict. 1 Chitty’s P1. 324 ; 5 D. &
3. 409, Bach v. Dwen, ‘

YOL. V. 49
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Bat it is difficult to comprehend how such a rule ecan
upon prineiple, be sustained. For, if, for instance, in
this case a demand was made after the note was due,
and before the action was commenced, how is it materi-
al on what day it was made ? We do notsce. The
omission seems to us to be a mere defect in form, which
cannot be now regarded. And we find that this opinion
is in accordance with what is now considered to be the
law on this subject in the courts of the country, where
a different rule was first established and long followed.
Laws Pl. in Assumpsit, 242 ; 10 East, 359, Bowdell v.

Parsons.
Judgment affirmed.

Tromas CArLIsLE versus Jouy Dopce.

The clause in the constitution, whieh declares that no clerk of any court
<< ghall draw any writ originating a civil action,”” was intended only to pro-
hibit clerks from making writs returnable to the courts of which they are
clerks.  And the clerk of the common pleas in one county, is nota elerk
of the same court in relation to another county, within the meaning of this
elause in the constitution.

Turs was a writ of error, brought to reverse a judg-
ment of the court of common pleas in this county. It
appeared by the record of the proceedings in the court
below, that the plaintifl in error sued out a writ from the
office of the clerk of the court of common pleas in this
county, returnable at the October term of the same
court, 1827, in which writ he inserted a declaration upon
a promissory note. To which writ the defendant, at the
term when it was refurnable, pleaded in abatement, that
the same writ was drawn and made by W. Farrar, who,
at the time of making and drawing the same writ, was
clerk of the said court of common pleas in and for the
epunty of Coos.




