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In this case it is supposed that it will b conceded on Soitzh:{m’
all hands, that th ansfer of the note and the dehvery B
of the mortgage deed to the demandants gave them an Mendum.
interest in the land, which a court of law will recoghize
and protect. In what does that interest differ from the &,
interest of a mortgage in any case ? It gives them a right
to enter and hold the land untilthe debt is paid.  And
who can set up against them a better title to the land
than such a right ?

We are of opinion that the direction to the jury was
correct. Judgment on the verdict.

Witriam Runverr versus Joun Brry.

If'a sheriff deliver goods, which he has attached by virtue of mesne process,
to persons, who are apparently in good circumstances, for safe keeping,
will not be Liable, if the goods are lost, through the eventual msclvency xaf
the persons to whom they may have been delivered. :

And when the ereditor, in such a case, adopts the act of the sheriff by brmv—-
ing a suit in the sherifPs name, against the bailees, he thereby precludes
himself from disputing the wﬁ‘icxency of the bailees.

Where a sheriff, withent any good reason. neglects to. return an executmn,
the law presumes sich eglect of duty to be a damage to the creditor,and
he is, in all cases, entitled to nominal damages at least, '

Turs was an action on the case against the defendant,
late the sheriff of this county, for the neglect of Joseph
Akerman, one of his deputies, to serve and return an ex-
ecution obtained by the plaintiff against one Jonmhan
Wiggin.

The cause was tried here, at January term, 1830 ,
on the general issue, and a verdiet taken for the defend
ant, subject to the opinion of the court up(m the follo
ing case.

On the 20th May, 1825, the plaintiff sued out

attachment from. the office of the clerk nf this court
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against J. Wiggin, and delivered the same to J. Aker-
man, then a ‘(ydeputy of the defenda,;nt k,t,he,;sher;i‘ff of this
county, and Akerman, on the same day, attached sundry
articles of personal property, by virtue of the writ, and

- delivered the property, so attached, to Sherburne and
Blunt, for safe keeping, and took their promise, in writ-

ing, to redeliver the same on demand. :

The plaintiff recovered judgment against Wiggin, at
February term, 1826, for 121,08 debt, and $18,47 costs
of suit.

On the 2d March, 1826, execution issued against Wig-
gin, and on the same day was delivered to said Akerman,
who has never returned the same to the office of the
clerk.

In July, 1826, the plaintiff was advised, that it would

~be more advantageous to him, as’Sherburne and Blunt

claimed to own the property attached as aforesaid, to in-
stitute a suit,in Akerman’s name, for the property, against
Sherburne and Blunt, than to compel Akerman to aceount

e property. The plaintiff’s attorney accordingly
apphed to Akerman for the said promise in writing, and
A&kerman: delivered the same to the attorney, who com-
menced a suit’upon it against 8. and B. which suit was

: conducted under the direction and at th "fxgense of the

intiff.
hen Akerman delivered the property to S. and B, and

. ¢ *‘when he delivered their said promise.in writing to the

plaintifi’s attorney, they were in good credit, but became
insolvent before judgment was obtained against them.
But the suit against them was protracted by the negli-
gence of the plaintiff’ to procure papers which were ne-
cessary to try. if. g
An execution was obtained against S. and B. and deliv-
&redtgnAkerman, but nothing has been collected upon it.
kerman brought into court the execution of Runlett
inst Wiggin, with his return thereon.
Cutter, O(lels’ and Bmv‘ﬁptt for the plaintiff.
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Mason, for the detendam \

By the court. 'The aggrievances stated in the declara-
tion in this case are, that the deputy of the defendant; to
whom the plaintiff’s execution was delivered, neither ex-
ecuted; tor returned it; according to law. - S

It appears that goods had been attached by virtue of
the original writ, by the officer to whom the execution
was delivered ; and yet he neglécted to sell the goods
so attached upon the execution. Inanswertothisground
of action, the defendant says, in the first place, thatthe
officer who seized the goods, delivered them for safe
keeping to personsin good credit, and apparently in good
cireumstances, but who afterwards became insolvent,
and so the goods have been lost without his fault; and
in the next place, that the plaintiff, having received from
the officer who made the attachment, the promise in wri~
ting of the persons to whom the goods were so delive’
ered, and having commenced a suit upon that promise in
the name of the officer, has waived all claim to-call up-
on the defendant for the said goods. The questmn'm,f
whether these grounds of defence, or either of them, isa
good answer to the action ? E

To what extent an officer is responsible for goods by
him attached upon an original writ, has not been settled
in any adgudged case, which has occurred to us. He is;
without doubt, to be considered as a bailee, and answer-
able for the goods, either to the debtor or the creditor, i
they be lost by his neglect or fault. 2 N. H. Rep. 87,""
Cilley v. Jenness ; 6 Johns. 9, Jenner v. Joliffe ; 9 ditto, 381,
S. G

Is he answerable beyond this ? We are, on the whole,"
of opinion, that he is not. As no cases directly in poi
are to be found, we must resort to the rules which
been: applied in analagous cases. ,

It seems always to have been understood as sett ‘dk”
law, that, when a sheriff takes bail in any suit flf '
bail so taken, be sufficient, in all appearance,w
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ed as bml the sheriff will not be liable for their {nsuf-

1id, to satisfy the” judgment which the
treditor mayrecover. 2 Mass:Rep. 197, and 201
ditto, 479, Long v. Billings; 11 ditto, 188j N‘Je V. Sm?th
13 ditto, 187, Shack}ord v. Goodwin. :

And if in replevin, the sheriff take pérsons as sureties
in the replevin bond, who are apparently sufficient, he
will not be responsible for their sufficiency, unless he was
guilty of negligence in making enquiries as to their cir-
cumstances. & Starkie’s N. P. C. 168, Scot v. Waight-
man ; b Taunt. 225, Hindle v. Blades.

There seems to us to be a very close analogy between
the cases of taking bail and replevin bonds, and the case
of delivering goods, which have been attached, to somne
person for safe keeping. It is true that when goods are
attached, the sherifl may retain them in his own custo-

“dy, in all cases, i{ he so choose. But it would often sub-

Jject him to great inconvenience and trouble so to retain
them. In many cases, the interest both of the debtor
and the creditor requires that they should be delivered

so\!ﬁe‘ person, who will agree to be responsible for
them. And it is a common practice so to deliver them ;
a practice, which isnot only lawful, but in a high degree
usefal and convenient. 9 Mass. Rep. 537; 12 ditto, 168

- 15 ditto, 14—15.

~Indeed, there are cases in which a sheriff; if he should
refitse to deliver goods to a {riend of the debtor upon an

‘offer of good security, would deserve severe censure.

We are, therefore, induced to hold, that if a sheriff de-
liver goods, which he has attached, to persons who are
apparently in good circumstances, and such as prudent
men would have thought it safe to trust, for safe keeping,
he is not liable, if the goods be lost through the eventual
insolvency of the persons to whom they may have been

80 dellvered

“We are also_ of opinion that this plaintiff is precluded

f‘mm amputmgz’thé fliciency of the persons to whom the
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goods in this case were delivered, by adepting the act of Runlett
v,
Bell

the officer; and instituting a suit against those persons.
The caseis very-analagous to the case of.yak,_plaflntxff tak-
ing -an assignment of a bail bond in England, which
clearly precludes him from denying the sufficiency of the
bail. 1 Salkeld, 87%; Mod. Cases, 122; 2 C. & P.-100;
I ditto, 154 ; 1 Wilson, 223 ; 2 Bingham, 227; 3 B. & P.
5645 1 Bingham, 181 ;.2 Mass. Rép. 202.

We are, therefore, of opinion, that no negligence of
the defendant’s deputy, in relation to the goodsattached,
is shown, which can constitute a .proper foundation: for
an action.

It then remains lo enquire, whether the action can be
sustained on the ground, that the execution was not re-
turned ? It does not appear, on the one hand, that the
plaintiff has sustained any particular damage by reason

of this neglect in the officer, and on the other hand;no

reason is shown why the execution should not have been
duly returned.

It is said, that in England, regularly, an action dmeez~
not lie against a sheriff for not returning an execution
without other default. Com. Dig. Return, Fj 1. In

Clerk’s ecase, Cro« Eliz+873, the question was, whether
the shefifl was liable, for neglect to return a capias utla-
gatum.  Twoief the judges thought he was not liable to

an action,but that he should be amerced for the contempt.

But one of the judges was of opinion, that although he

might be punished for the contempt, yet the party hav-

ing loss, by the not returning of the writ, might have his
action.
But when a plaintiff delivered his writ to the sheriff in

full county, according to the provisions of the statute of

W.2, 13 E, 1, cap 39, an action lay, if the writ Were
not returned. 2 Inst. 452.

In England, if the execution be not returned. at tha

day, the practice is to obtain a rule upon the shemﬁ’
return the writ, and if he do not return it, the co
grant an attachment, Tidds Pr 928
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And in Moreland v. Leigh, 1 Starkie’s N. P. C. 388,
Lord Ellenboro igh was of opinion; that an action upon
the case did. not lie against a sheriff, who had net been
ruled to return the writ, for neglecting to have the money
in-court aocordmg to the exigency of -a fieri facias.

But it is not the practice in this state, to call upon a
sheriff by a rule; in any case, to return process. The
only remedy known among us for any negligence of a
sheriff in this respect, is an action.

It is not to be doubted that it is, in general, the duty
of a sheriff to return all executions which are committed
to him to execute. The form of an execution, prescribed
by statute, contains a eommand to the sheriff that he
make return of the writ, with his doings, on the return
day. 3 Mass. Rep. 251; 4 N. H. Rep. 296, JMoody v.
Muahurin. '

There are, however, exceptions to the general rule.
Thus, in the first place, it seems, that when a sheriff has
collected the debt and costs, and paid them over to the
plaintiff, the execution need not be returned. 5 Coke,

90, Hoe’s case; 1 Salkeld, 318, Poiart v. Vyner ; 14 East,
68, Shackford v. Austen.
1In the next place, if the officer defiver the writ with

s

his return to the plaintiff, or his attorney;instead of re-
turping it to the proper place, as the custom is among us,
it is'supposed, that in such a case, the sheriffis not liable
to the plaintiff for any neglect to return it to the court.
8o when a sheriff’ has begun to execute process before
the return day,; and has not been able to complete the
execution at the return day, he may lawfully retain the
execution for the purpose of completing the business,
and shall not be liable, because it is not returned at the
day. 6 Mass. Rep. 20, Prescoit v. Wright ; 1 B. & A. 230,
Doe v. Donston.

Tt is perfeetly well settled, that any person who has

~ sustained any special damage by reason of the neglect of
a sheriff to return his execution, may sustain an action
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to recover the damages thus sustaine:‘ Pick. 170,
Me Gregor v, Brown.

But the question is, whether an action can be sustain-
ed simply on the fact that the execution: has ot been re-
turned, without showing any particular damage ? We
were at first inclined to answer this question in the neg-
ative ; but upon a more attentive consideration of the
question, we are satisfied that an action.-may be sustain-
ed in such a case. The true rule i, that where a sheritl,
without any good reason, neglects to do what it is his
duty to.do, the law will presume it to be a damage to him
who had a right to have the duty performed, and an ac-
tion may be maintained without showing any special
damage. :

Thus, in the case of Barker v. Green, 2 Bingham, 317,
the action was case against the sheriff for not arresting
J.. W., against whom a writ had issued, and it appeared
that the plaintiff had sustained no damage ; but the
court said, thatif there was a breach of duty; the la
would presume some damage.

And in the case of Waterhouse v. Waite, 11 Mass. Rep,.’

207, the court seem to have been opinion that an action
might be maintained for not returning an execution; -al-
damages were shown:
ore, of opinion, that the:verdiet m;zthm
case must be set aside, and a new trial granted ; but un-

less the plaintiff can show some special damage he has

sustained, he will be entitled only to nominal damages,
Verdict set aside, end o new trial granted: -

489
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