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Southerin,that, onconcededit will bethis case itIn is supposed

hands, deliveryall the of note anti thethat transfer the
Mendnm.anto themof the deed the demandants gavemortgage-

laud,in which a of law will recognizeinterest the court
...from theIn what does that interest differprotect.and

? It them aanyinmortgage gives rightinterest a caseof
Andholdto enter and the land until the debt is paid.

title to landwho can set them a better theup against
?athan such right

to wasjuryWe the direction theare of thatopinion
on theJudgmentcorrect. verdict-

versusWilliam Runlett John Bell.

aif sheriff he hasgoods, by procesa»deliver which attached virtue of mesne
circumstances,to persons, apparently goodwho are in keeping,for safe he

liable, lost,goodswill not be if throughthe are the eventual ofinsolvency
personsthe they maywhomto have been delivered.

creditor, case,And when the a adoptsin such the act of the bysheriff bring-
name,ing bailees,a in againstsuit the sheriff’s the ho thereby precludes

himself disputing sufficiencyfrom the of the bailees.
sheriff, anyWhere a goodwithout reason neglects execution,to return an
presumesthe law neglectsuch dutyof to be a damage to the andcreditor*

cases,is, in allhe entitled to damagesnominal at least.

This anwas action on the case theagainst defendant,
late the sheriff of this county, for the neglect of Joseph

man,Aker one of his todeputies, serve and return an ex-
ecution obtained theby plaintiff oneagainst Jonathan
Wiggin.

The cause was here, term,tried at January 8.80,3 up-
on the issue,general and a verdict taken for the defend-
ant, tosubject the opinion of the court upon the follow-

case.ing
On the 20th May, 1825, the plaintiff sued out a writ of

attachment from the office of the clerk of this court
v.vol. 55
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J. Aker-toRanlett the sameand deliveredJ. Wiggin,against
defendant, thisthe sheriff oftheman, a deputythen ofBell.

sundryday, attachedAkerman, the sameonandcounty,
writ, andvirtue of thebyproperty,articles of personal

andattached, to Sherburnesoproperty,thedelivered
in writ-promise,theirBlunt, and tooksafe keeping,for

on demand.the sameredelivering, to
atWiggin,againstjudgmentThe recoveredplaintiff

costsdebt, and1826, $18,47forterm, $121,08February
of suit.

1826, issuedMarch, Wig-execution againstOn the 2d
Akerman,to saiddelivereddayand on the same wasgin,

the to the office of thehas never returned samewho
clerk.

advised, it1826, that wouldthe plaintiffIn wasJuly,
him, and Bluntto as'Sherburnebe more advantageous

aforesaid,as to in-attachedpropertyclaimed to own the
suit,in name, property, againststitute a Akerman’s for the

Blunt, to to accountcompelSherburne and than Akerman
plaintiff’sfor The attorneythe property. accordingly

to the inapplied promise writing,Akerman for said and
same the attorney,to whothe com-deliveredAkerman

B. suita it S. and wassuit'npon whichagainstmenced
the expenseunder the direction and at of theconducted

plaintiff.
S. and B. andthe topropertyWhen Akerman delivered

when in thehe their said topromise writingdelivered
credit,in butplaintiff’s they were becameattorney, good

before them.insolvent was obtainedjudgment against
But bythe theprotractedwasagainst negli-suit them

of the to were ne-gence plaintiff procure whichpapers
cessary to try it.

An execution was S. B. andobtained andagainst deliv
Akerman,ered to but has been uponcollected itnothing

Akerman into the ofbrought, court execution Ranlett
against with bisWiggin, thereon.return

Cutler, Bartlett,Odell plaintiff.and for the
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EunlettMason, the defendant.for
«X

declara-in thethe staledcourt. The BeilBy aggrievances
defendant, toare, the of thein that deputytion this ease

delivered, neither ex-executionwhom the wasplaintiffs
it, to law.ecuted, nor returned according

ofbyhad been attachedIt that virtueappears goods
writ,the officer to whom the executionoriginal by the

delivered;was and theyet he to sell goodsneglected
so attached In to thisthe execution. answerupon ground

action,of the that thedefendant in the firstsays, place,
officer who seized the fordelivered them safegoods,

credit,to inkeeping persons inapparentlyandgood good
circumstances, but who insolvent,afterwards became

soand the have been lost fault;without hisgoods and
in the next thatplace, plaintiff,the received fromhaving

attachment,the officerwho made the the inpromise wri-
of the toting persons whom the sogoods were deliv-

ered, and a suithaving upon promisecommenced that in
the officer,name of the has waived all toclaim call up-
on the defendant questionfor the said is,Thegoods.
whether defence,these them,of orgrounds either of is a

?answer togood the action
To what extent an officer is responsible for bygoods

him attached anupon writ, hasoriginal not been settled
in any case, is,whichadjudged has occurred to us. He

doubt,without to be bailee,considered aas and answer­
able for the either to thegoods, debtor creditor,or ifthe

bethey bylost his or fault. 2 N.neglect 87,H. Rep.
Jenness;v. 6 9,Cilley Johns. 381,Jenner v. 9 ditto,Joliffe;

S. C.
Is he answerable ?beyond this are, whole,We on the

of opinion, that he is not. noAs cases directly in point
found,are to be we must resort theto rules which have

appliedbeen in analagous cases.
It seems toalways have been understood as settled

law, that, a suit,when sheriff takes bail in any if the
taken,bail so sufficient,be in all appearance,when accept-
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fttalett baii,as the sheriff not be liable for their insuf­ed will
end, thein the to the whichjudgmentficiency satisfyBeil.~ ;197, 92012 andmay Rep.creditor recover. Mass.

Smith;ditto, ditto, 188,479, v. 11 v.Long Billings; Nye
ditto, 187,13 v. Goodwin.Shackford

if, in the asreplevin, personsAnd sherifl'take sureties
bond, sufficient, hein who are apparentlythe replevin

for their unless he wassufficiency,not be responsiblewill
as toenquiriesin their cir­of makingnegligenceguilty

168, Scot3 N. P. C. v.Starkie’s Waight­cumstances.
225, v. Blades.man; 5 Taunt. Hindle

a veryto be closeto usThere seems betweenanalogy
bonds,bail andtaking replevinof and the casethe cases

attached,which have been to somedelivering goods,of
It is true that when arekeeping.for safe goodsperson

attached, retain them in his own custo­maythe sheriff'
itcases, But would often sub­all if he so choose.indy,

so to retainand troubleinconveniencehim toject great
of debtorcases, the interest both themanyInthem.

be deliveredtheythat shouldrequirescreditortheand
forresponsibleto bewho will agreeperson,to some

;to themso deliverpracticea commonAnd it isthem.
lawful, abut in high degreeis onlynota whichpractice,

168;537; ditto,9 12Rep.Mass.and convenient.useful
ditto,15 14­—­15.

sheriff, if he shouldaIndeed, are in whichthere cases
andebtor upontheto a friend ofto deliver goodsrefuse

censure.severewouldsecurity,of deservegoodoffer
a de-hold,to that if sherifftherefore,We inducedare,

attached, areto whopersonshe haswhichliver goods,
circumstances, prudentand such asin goodapparently

trust, keeping,for safetoit safethoughtmen would have
the eventualliable, throughbe lostif the goodsis nothe

have beenmaytheywhomtopersonsof theinsolvency
so delivered.

is precludedthis plaintiffthatopinionWe also ofare
whom thethe tosufficiency personsoffrom thedisputing
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the ofactdelivered, by adoptingin this case weregoods
officer, persons.thosethe and a suit againstinstituting Beit

tak-plaintiffto case ofcase is the averyThe analagous
ina bail bond England,an of whiching assignment

the ofsufficiency thehim fromclearly precludes denying
100;;; 122 C. & P.Salkeld, Cases,1 97 3Mod.bail.

Wilson, ; ;2 3 B. P.ditto, ;1 1 227 &154 223 Bingham,
; 202.584; 1 181 2 Mass. Rep.Bingham,

ofare, therefore, of that noopinion, negligenceWe
attached,in to thedefendant’s relationdeputy, goodsthe

fora foundationshown, propercan constituteis which
an action.

beremains to whether the action canenquire,It then
the execution was not re-the thatsustained on ground,

hand, thethe one that? does not onappear,turned It
by reasonany particularsustained damagehasplaintiff

noofficer, hand,in the and on the otherthisof neglect
have beenwhyis the execution should notshownreason

returned.duly
said, inthat an doesis actionEngland, regularly,It

for not ana sheriff executionnot lie against returning
F,Return,Com. I. Inother default. Dig.without

Eliz, 873, was,case, questionCom. the whetherClerk’s
liable, for to a utla-­capiassheriff was returnneglectthe

he not liable toof the wasjudges thoughtTwogalum.
action,but bethat he amerced for the contempt.shouldan

of that heopinion,of the wasone judges althoughBut
yetfor the the hav-contempt, partybe punishedmight

writ, hisloss, not of the haveby returning mighttheing
action.

thea his writ to sheriff inplaintiffwhen deliveredBut
theof statute ofprovisionsto thecounty, accordingfull

39, writ1, lay,an action if the were2, E, cap.W. 13
2 452.Inst.returned.not

not returnedIn if the execution be at theEngland,
a rule the sheriff touponthe is to obtainday, practice

it,dowrit,the and he not return the court willifreturn
Pr, .928.Tidd’san attachment.grant
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Runlet) 388,inAnd Moreland v. 1 N.Starkie’s P. C.Leigh,v.
Lord was of anopinion, that actionEllenborough uponBell.

sherili',the did.case not lie a who hadagainst not been
writ,ruled to return the for to have theneglecting money

in court to the of &according exigency fieri facias.
But state,it is not the inpractice this to call aupon

rule,aby case,sheriff in toany process.return The
only us forremedy known among any of anegligence
sheriff in this is anrespect, action.

is,It is not to be doubted that it in thegeneral, duty
of a sheriff to allreturn executions which are committed
to him execution,to execute. The form of an prescribed

statute,by contains a command to the sheriff that he
writ,ofmake return the with his on thedoings, return

;3day. Mass. 251 4 N. H.Rep. 296,Rep. v.Moody
Mahurin.

are, however,There to theexceptions rule.general
Thus, seems,in the it thatfirst aplace, when sheriff has

costs,andcollected the debt and paid them toover the
theplaintiff, Coke,execution need not be 5returned.
case; 190, Salkeld, 318,Hoe’s Voiartv. East,14Vyner;

568, v. Austen.Shackford
d<¿$verIn the next if theplace, the writofficer with

his return to the or his attorney, insteadplaintiff, of re-
to the proper place,it as the custom is us,turning among

that in such a thecase,it is sheriff is notsupposed, liable
to the for to return it toplaintiff any the court.neglect

So a sheriff processwhen has to executebegun before
day, and has able tothe return not been complete the
at returnthe heday, may lawfullyexecution retain the
for the ofpurpose business,execution completing the

liable,shall not be it isand because not returned at the
20,6 v. 1Rep. 230,Mass. Prescott B. & A.day. Wright;

v. Donston.Doe
It is well whoperfectly settled, any personthat has

any reason of the ofspecialsustained by neglectdamage
■ anexecution, maysheriff to return his sustain action
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the, sustained, Rtmiett170,to recover 5thus Pick.damages
v. Brown.McGregor Beil

But, is,the question whether an action becan sustain-
ed on factsimply the that the hasexecution not been re-
turned, without ?any particular Weshowing damage

at first questionwere inclined to this inanswer the neg-
;ative abut more attentiveupon of theconsideration

question, we are satisfied that an action sustain-may be
is, sheriff,aed in such case. true rule aThe that where

any reason,without to do what it is hisgood neglects
do,toduty the law will to a himpresume it be todamage

who had a to have the and anright duty ac-performed,
tion bemay maintained without any specialshowing
damage.

Thus, Green, 317,in the Barker v. 2case of Bingham,
the action was case sheriff for notagainst the arresting

W,, issued,J. a writ had arid it appeared,whomagainst
;that the plaintiff had sustained no but thedamage

said,court if athat there was breach of lawduty, the
would presume some damage.

v, Waite,And in the case of Waterhouse 11 Mass. Rep.
207, the court seem to thatopinionhave been an action

execution,bemight maintained for not an al-returning
no specialthough damages were shown.

are, therefore,We of that the verdictopinion, in this
aside, ;case must be set aand new but un-trial granted

less the plaintiff can show some special he hasdamage
sustained, he will be entitled toonly nominal damages

setaside,Verdict and a mi»trial granted.


