
ROCKINGHAM.

Sargent William Graham.versusMoses

he, themakesvalidity money,:of that whoIt to of a tenderfa essential the
tender, per-ready thirdenoughis not amoney to deliver. It thathave the

loan, actuallyhe con-spot,the he would unlessthe on whichmoneyhasson
purpose tender.loan it the of thesents forto

tractto recover aof entry, broughtwas a writThis
issuetheChester, and tried upon generalin wasof land

by1830, was takena verdictterm, whenJanuaryat
demandant, the of theopiniontosubjectforconsent the

case.theupon followingcourt
of theWason, died seized demandedjunior,James

Choate, es-a creditor of thejunior,Williampremises.
deceased,James, a judg-obtainedhavingsaidof thetate

executor of saidtheand an execution againstment
to thewill, uponthe be extendedsameJames’ caused

The1827.on 25th September,thepremisesdemanded
at of ■178,24.the sumappraisedland was

December, 1827, saidthe Choatethe 25th assign-On
his said and covenantedto the tenant to ex-judgment,ed

land,anya release to the tenant ofecute saidwhichupon
extended.execution bemight

, June, 1827, saidthe 1st the ChoateOn theconveyed
tenant,topremises the withdemanded warranty against

;the under,from,allclaims of himpersons by, orclaiming
saidthe Choate.

demandant,The also a creditor of the ofestatebeing
Wason,said James andthe obtained anhaving execution

will,the ofexecutor his caused the same to beagainst
upon the same land onextended the 23d April 1828, sub-

the previousto extent of the said Choate asject aforesaid.
1828,On the 25th the ofApril, attorney the demand-

Graham,made a to himproposal payant to the sum at
waswhich the land inappraised Choate’s extent and in-

terest, he itprovided acceptwould and his interestassign
in landthe to the demandant. GrahamThis torefused
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do, he saidwhich ■■'”’1suma furtherunless he receivecould
then toldattorneyThehad S. D. Wason.paidhe to Giaimm~~
at whichsunthim theGraham,that ready payhe towas

interest, ifwithappraised,demanded werethe premises
nothe would receiveGraham saidaccepthe it.would

nor stateany money,did notattorney produceit. The
fact,had, his pocket,it, he in in bankhe had hutthat

inmade theoiler wasbills to the amount of The$166.
Currier, in $155,who had storejr.store of theDavid

appli-heattorney, hadloaned to thewhich he would have
it, did heattorney,did not for norapplyed for it. theBut

that had it.Currierknow
I). the,demandant.Bartlett,Frenchand for
Sullivan, the tenant.for

court,J.Gkeen delivered the ofopinion the ©oe
question is,in this therecase whether was a ten-legal

amount,der of the the tenantwhich was entitled to re-
?ceive

settled, rule,It is clearly as a that ingeneral order to
tender,aconstitute legal he who it hemust readymakes

to at least mustpay,or reach,have within his immediate
the to andpay,means actuallymust offer to &pay,

Wilson,;Coke, 114, Wade’s N. ;case Buller’s P. 155­—­156 2
Litt,74, Watson; a; 101,Frenchv. Co. 308, East,10

v, Evans;Thomas 3 C. 342,& P. Leatherdale v. Sweep­
; 48,5 N. P. C.Espinasse,stone v.Glascott Day.

But in cases,it not allnecessary,is in order to consti-
tender,a that thelegal moneytute should be actu-
forward, If,.ally as well' asbrought offered. when

there is pay,an party,offer to the to.whom the offer is
made, refuses toabsolutely receive money,the the ob-

that thejection, money forward,notwas brought is
S, 86,2 M.waived. & v.Mead Golding; N.Peak’s P. C.

Pick,;48, 19Glascottv. 381Day Vesey, 356,6 Breed v
Hurd.

And is necessary,it not that the person themaking
tender, should the moneyhave in his possessionown on
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Sargent It' refused,the the sum offered isspot. absolutely it is
Graham, uponthat the andspot readywas the forenough money
* 77,C.the & P. Davis.purpose, 2 v.Harding

cases,It is in allnecessary, partynot that the making
aisa tender, moneyshould be to in whichready pay

2 B.Bank are not a lawful tender.tender. billslegal
; ;P. v. 7 13526, Rep.& Oakes 476 Mass.Johns.Grigby

;235 4 Ev. 1391.Starkie’s
Yet a in bank bills is if betender well thereenough,

time,no to the at the onobjection tender that account.
;554,& 1 C. P.3 D. E. Read & 288.Wrightv.

case,a isIn the who makes the tenderpersonsuch
tender, anynot to make a that can avail himprepared

an to Butobjection moneyis theif offered.thing, made
if,passbank bills current as when bills aremoney,as

account,offered, no is made on that allobjection objec-
istion with to bepresumed, great propriety, waived.

a man with the in his andSo when goes money pocket
other, made,and tooffers the whom the offer isto pay,

the ismoney,to receive it not neces-absolutely refuses
it,andsary actuallyto take the offer tomoney in order

tender,a that be anconstitute because would idle cere-
mony.

case,In this the who the had notperson made tender
the had itto the tender been Butmoney pay, accepted.

heproved moneythere was the whichspotonwas
borrowed. Wehave were inclined at•thaight strongly

first, to think this thecase came within ofprinciple
Davis, 77.v. 2 P. aC. & But moreHarding attentive

of subjectconsideration the has convinced us that we
in In thatwere mistaken this. thecase wasmoney not

house theonly made,in the where tender was but the
moneywho owned toperson actuallythe offered to go

it purposethe above and for the of theproduceroom
noIn there was to borrow.attempttender. this case

It notThere no lend. waswas offer to known to either
becould borrowed.party moneythat the



Davis, bemoney mayIn the case of thev.Harding
tendered,to be the ownerreadyas becauseconsidered

it theof it to and deliver it to toproduce personoffered
case,But inwas made. this how canwhom the tender

the of Mr. Currier be considered as to bemoney ready
tender,the whento of the no mortalapplied purpose

?time of thus hisat thethought applying money
In in and Payne,the ease the owner hadCarrington

his bemoneyassented that should applied pur-to the
Inof tender. this case there wasposes no such as-the

a mostissent. And this material difference. How could
his considered as readybe for themoney tender before

that it so ?he should be appliedassented
whole,are,We the of thatopinion,on to hold the ten-

one,ader in this case wouldlegalmade be going much
tobeyond case be found inany adjudged the books. In-

deed, be to hold that an offer ofit would moneythe abso-
tender,aislutely legalrefused healthough who makes the

offer, the to Thismoney pay.has not would be contrary
wKo;of law wellperfectly settled,to a principle that lié

a be to inready paymakes tender must all cases. Our
itopinion this renderspointon unnecessary to consider

in thethe case.other points
aside,Verdict set and a new trial grantee,L


