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A, being desirous of oting $50 at bank, apphed 4B dnd £ 1o bu his
sureties, when it was agreed between A and B, in the presence of C, that
%100 dollars'should be borrowed, and that B should bave hall thc sum.
A note for 100 was signed by the three and discounted dt the bank.
B received one half'of the money and gave A His note for iteiC, haviag af-
terwards ‘paid the note, it was held that B was, with'respeet toC, a pririci-
pal and lable for the whole sum paid by €.

AssumpsiT for money paid, laid out, and expended.
The cause was tried here upon the general issue at Janu-
ary term, 1831.

it appeared in evidence, that one Simon Ferrin was
desirous to borrow, at the Derry bank, $50, and applied
to the plaintiff and defendant to be his sureties. The
plaintiff informed him that the bank did not loan money
in less sums than $100; and thereupon it was agiee
between Fitz and Ferrin, in presence of Jones, that 100
shou d be borrowed, and that the defendant should have
one’ half of the money, and Ferrin the other halfl A
‘note A as made and signed by the three, discounted at
the bank, and the money received by Ferrin, who deliv-
__ered one half of it to the defendant, and took his note
- {or: 1t,

. 'Fitz paid to Ferrin $18,50, and then F rrin failed and
i ,became insolvent. After this, Ferrin put the note which
“he had received of Fitz, into the hands of a third per-
son, for Fitz's security with respect to the note given to
the bank. ;

It also appeared, that the plaintiff had, previous to the
commencement of this suit, paid the note given to the
bank as aforesaid, and taken it up.

The court being of opinion that Fitz and Ferrin must
. both, under the circumstances, be considered as prinei-
pals to the note given to the bank, and the plaintifi as
~ their surety, directed a verdict to be taken for the whole
~amount paid by the plaintiff to the bank.




AUGUST TERM, 1831

The verdict was, however, taken, ttosthe opin-
ion of the court upon the foregoing

Betion, for the plaintiff. ‘

D. French; for the defendant. ;

By the court. "There is no doubt that this defendant
must be considered, in respect to this plaintiff; as a prin-
cipal. He agreed, in the presence of the plaintiff| to take
one half of the money when it should be obtained ; and
when it was obtained, one half was delivered to him.
The money having been obtained under such an agree-

ment made in the presence of the plaintiff, he has a right

to consider both Fitz and Ferrin as principals, however
they may have viewed the maiter. Fitz having agreed,
at the time the plaintiff put his name to the note, to take
half the money, no arrangement subsequently made be-
tween Fitz and Ferrin, could change the right of the
plalntiff,

e Judgment on the verdict.
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