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those elaimingrunder him,until divested by the sale made

v. o . .
Moultoneta. Dy the administrator since the commencement of this ac-

tion. 5 Mass. Rep. 240, Willerd v. Nuwson; 4 N. .
Rep. 209 ; 16 Mass. Rep. 280, Gilson v. Farley; Stearns
on Real Actions, 195.

When anestate is administered in the insolveni course,
the administrator has a right to enter upon-the real es.
tate, and take the profits, before the land is sold. This
rightis given by statute. 1 Laws, 370, Butin this case,
it does not appear that the estale was so administered,

grthat the administrator ever entered.

The demandant, then, remained lawfully seized until
after the commencement of this action, and as the ten-
ants entered without right, in violation of his rights, it
is clearly no answer to this action, that the title of the
demandant has sinee heen defeated. Jockson on Real
Actiens, 157 ; 2 N. H. ‘Rep. 822 ; 3 ditte, 274 ;b6
156,

J. D Turrs versus R, Haves.

A party %s bound by representations which lie has made to another, with «
wiewato gain acredit or advantage.  But the representations of a party are
0t conelusive against him in cases where there is no breach of good fuith,
in receding from them. S

Tuis was ‘an aetion “ef {respass for taking and con-
verting to the defendant’s own use, a cow of the plaintif],
on the 4th August, 1828, and was tried here, at January
term, 1831.

It was admitted by the defendant, that he took the
cow, and he justified the taking by virtue of legal process
for a debt of the plaintifl, the defendant being at the
time a deputy sherifl.

" Phe plaintifi claimed to recover, on the ground that
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thecow taken was the only cow of which e was atl .

the ‘time the owner, and so not 4
mesne process ‘orexecution. -

The defendant intreduced mxﬁeﬁce tﬂn, g toshew
from the confessions of the plaintiff, fhat he was atthe
time owner of another cow, which he then had in his
possession, and the counsel of the aflef'ezrﬂem;i requested
the judge who tried the cause; toinstruct the jury, that
if they believed that the plaintiff, having the other cow
in his possession, and wsing her ashisown, publickly
declared that he had purchased her, the plaintiff wasnot
at liberty 'to show, as seainst the defendant; that 1he said
other cow was not his own ot the time of the taking:; but
the judze declined so tocharge the jury, buttold them;
that, although they should believe that the plaintiff had
said that he had purchazed the said other cow; his so
sayingidid not preclade him from showing, on thetrial,
that he was not, at the time his cow was taken, the oWt
er of the other.

The jury found for the plaintiff and the defendant moved
for a new trial on the-ground that the judge improperly
refused to charge the jury as requested.

Christie, for the plaintiff.

Eastman and I. Barteit, for the defendant.

By the cowrt. In cases, where declarations and x*epre{

sentations of a fact, have been made by a party with a
view to influence the conduct of others; or to derive an
advantage to himself, he is, in general, not permiited by
law afterwards to deny the fact. - But.-where the declara-
tion or representation hag been made without any view to

gain a credit or advantage and thereis no breach of

faith in receding from the declaration or representation,
it is evidence, but not conclusive evidence.

There are, in the books, many cases, which show the -
application of these rules. 2 Starkie’s, Ev. 26—386; 2

Starkie’s N. P. €. 396, Edwords v. DBridges; ZM &
Payne, 293, Edwards v. Farcbrother ; 1 B. & I. 203, Quick
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v. Staines; 2 Espin. N. P. C. 657, S. C.; 1 Campbell,
245, Robix ri 5 Cowper, 232, Mace v. Cadell.

And we think that ,,'he authorities fairly warrant us in
holding, that to’ brmg this case within the rule, which
shuts out the truth, it is not enough that the plaintiff
may have made loose declarations to third persons that he
owned both cows, but the declarations must have been
made under such circumstances as to have given to the
defendant, or the person who employed him, a right to
consider'both cows as the plaintiff’s property, and as to
make a denial of the truth of the declarations, now incon-
sistent with good faith and honest.conduct. Nothing short
of this could have justified the courtin telling the jury that
the declarations were conclusive. 6 Pick. 455, Wallis v.
Trucsdell.

There is nothing stated in this case which shows that
the plaintiff had done or said any thing, which gave the
defendant a right to consider that both cows belonged t
the plaintiff, or which can now be held to preclude ‘th
plamhﬁ“ from showing that he owned only one cow..

- Judgment on the verdict,




