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A search has been made in the offices of the registers
of deeds in the several eounties, and it appearsthat with-
in thirty years: last past, deeds to-the number of nearly
three hundred have been putuponrecord, by whichlands
belonging to towns -have been attempted to be conveyed
in the-same manner as in this.ease. Anditis not deubt-
éd, that from the earliest times, when agents have been
authorized to:convey lands belonging to towns, the con-
veyanee has been made most generally in the name of
the agent. "It is impossible to calculate the mischief, in-
eonvenienee and hardship, which may follow a decision,
+that nothing passes by such a-deed. And we are of opin-
ion,thatthe mazim  communis error focil jus,” must settle
this case. T'he practice has been too long in existence,
and too general, to admit the validity of such deeds to
be called in question, and there must be

Judgment on the verdict.

Davip Smaw versus Jomaruanw P. Dopes.

The Lord's day, within the meaning of the statute of Dec. 24, 1799, in-
cludes twenty-four hours, begioning and ending at midnight.
The service of civil process on that day is illegal.

TPuis was an action of tréspass for ah,assault and false
imprisonment. The defendant justified under legal pro-
cess, as a collector of taxes for the town of Fishersfield.
The plaintiff replied, that the -arrest was made -on the
11th day of April, 1830, which ‘was the Lord’s day and
issue was thereupon taken.

On trial of the above issue here, at February term,
1831, it appeared in evidence, that the arrest was made
sometime in the night following the 10th, or early in the
morning of the 11th day of April, 1830.




SEPTEMBER TERM, 1831,

The court instructed the jury,that if they were satisfied,
from the evidence, that the dﬂfendant made the arrest
at any time after twelve o’clock in the night following
the said 10th day of April, it was illegal, and the plain-
tiff was entitled to a verdict. '

The jury having returned a verdict for the p ammff
the defendant moved the court for a new irial, on the
ground that the juory were misdirected.

Tuppan and L Bariteit, for the defendant, contended,
that the arrest was not illegal, unless made after sunrise
on the morning of the said 11th day of April.

A. Rogers, for the plaintiff.

By the court. 'The decision of this cause depends on
the constraction of the statute of Dec. 24, 1799. The
first section of that statute enacts, ““ that no tradesman,
artificer, or any other person whatsoever, sl;@il do or.
exercise any labor, business or work of their secular call-
ings, works of necessity and mercy only excepted, nor
use any game, play, or recreation, on the first day of the
week, commonly ealled the Lord’s day, or d@ny part
thereof.”

It is not doubted, that the serving of civil process falls
within the prohibition, is unlaw{ul, and cannot be justifi-
ed, if done on the Lord’s day. The question.to be de-
cided is, what particular portion of time does that day
embrace, according to the true intent and meaning of
the statute ? ' :

To settle this question, it is necessary to aseertain
when the day begins.

Ancient nations differed much ag to the commeneement
of the day. 'The Chaldeans, Syrians, and Persians be~
gan the day at sun-rise. The Chinese began their day
at midnight. The Hebrews computed their days from
evening to evening,Lev. XXIII. 32 ; and it is remarkable,
that the evening or natural night, precedes the mgrnmg,
in the history of the creation. '

Aceording to Tacitus, the ancient Germans, mstead of
days, reckoned the number of nights. De Mor. Germ.
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¢. 11.  Cemsar asserts the same of the ancient Gauls. De

bell. Gall. Lib. 6. ¢..17. Vestiges of this ancient custom
still exist:in our own country. We say last Sunday se’n-
night, and this day fortnight.

The Romans called the time between the rising and
setting of the sun the natural day, and the time in the
whole four and twenty hours the civil day, which they
began and ended at midnight. This definition of the
Romans has been adopted in modern Europe.

A due observation of the Lord’s day was an early ob-
jeet of attention with our pious ancestors ; and a recur-
rence to former statutes may afford some light upon the
subject. By a statute of the 12th of William III. enti-
tled ¢ an act for the better observation and keeping the
Lord’s day,” persons keeping public houses of entertain-
ment are prohibited from suffering any inhabitant, or oth-
ers, not being strangers or lodgers in such houses, ¢ to
abide or remain in their houses, yards, orchards, or fields,
drinking or idly spending their time on Saturday nights,
after the sun is set, or on the Lord’s day, or the evening
following ;” and it is made the duty of justices of the
peace, constables, and selectmen, to restrain all persons
from ¢ keeping open their shops, or following their secu-
lar oecasions or recreations in the evening preceding the
Lord’s day, or any part of the said day, or evening fol-
lowing.”

This statute was explicit as to the time, during which
labor, &c. was prohibited, and evidently extended it be-
yvond twenty-four hours.

It is'a well known fact, that many of the New-Eng-
land Puritans, adhering to the doctrine of the Hebrews,
and believing it to be the doctrine of the Bible, held
that the sabbath, or holy time, as they called it, began at
sunset on Saturday night, and conscientiously abstained
from all labor and recreation after that time, observing
the evening preceding Sunday with the same scrupulous
strictness, as they did the day itself. Others believed




midnight to be the commencement of th? day,and; of
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epurse; observed the evening fﬂﬁowmg Sunday, ds holy mdge

time. The object of the legislature probably was to
meet the different views then etertpined; respecting the
commencement: of the Liord’s day, by'&mbraci‘ng“~"‘ai"i5the
time, which wasy by any persons, supposed to Bon titute
a partefits ' s
'Fhe last mentioned statute; whmh was passed in 1’7@8
remained i forée; until Feb: 8, 1789. S '

Phe statute of Fi89, of which the frst seetion af the

statute now under consideration is a literal copy, first
amitted to give any other definjtion of the time, in'which

labor; &ec. was prohibited, than < the frst day of the

week, commonly called the Liord’s day.”

The object of ‘the legislature nndoubtedly Was to pren
vend unnecessary laborand recreation during one seventh
part of the time. When they used the term day, it s to

be presumed, that they intended it te be understood in

its' common aceeptation, that is, a cwil day, embracing
ywenty-four hours, and commencing and ending at mid-
night.  Such, it is believed, has been the common un-

derstanding and practical exposition of the term in this‘

and all’ other statutes, in which it occurs.  Under the
statute, which requires writs to be served fifteen days
before the sitting of the court, to which they are return-
able, the uniform practice has been to make service till
midnight of the last day, but not afterwards, :

It has been suggested, thaf the second section of the
statute, under consideration, has qualified the term day,
as used in the preceding section, and restricted it to the
natural day. The words are, *“ that no person shall travel
on the Lord’s day between sunrising and sunsettmg, un-
less from necessity,” &ec,

In reply to. this suggestion, it may be observed, thaﬁ

the legislature, probably considered travelling an oﬁ'en_ce“‘~

distinet from those before enumerated, and they have
treated it accordingly. Persons might travel without
YoL. V. 59
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being engaged in ¢ their secular callings,” and not in the
use’ of ¢ any game; play, oor recreation.” - Additional
and peculiar -provisions are ‘made for the prevention of
travelling: on Sunday. Selectmen and tything men are
authorized ¢ forcibly to stop and detain any person or
persons, they shall suspect -of travelling unnecessarily
on said day.” Sufficient reasons for a distinction be-
tween travelling and exercising the business of one’s
secular calling, on the Lord’s day, will readily occur.
Andimportant object undoubtedly was to protect people
from interruption and annoyance on their way to and
from their respective places of public worship, and while
engaged in their religious devotions. These evils would
naturally arise in the day time only..

Upon the whole, we think, that nothing in the second
section of the statute can propelly be construed to quali-
fy or restrict the general expression adopted in the first '
section ; but that the limitation of time therein mention-
ed must be confined to the offence of unnecessary tray-
ellmg

We are, therefore, of opinion, that the jury were cor-
rectly instructed, and that there must be

) Judgment on the verchct




