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Savage.Samuel Ash versus Otis

Possession is not essential to the avalidity of chat-of andmortgage goods
tels.

And if a mortgagor goodsof and retain the possession,chattels this circum-
stance isalone evidence ofnot fraud.

Trover for a yoke of oxen. The cause was tried at
term, 1830,November theupon issue, and ageneral

taken, consent,verdict for theby plaintiff, thesubject to
opinion of the court theupon case.following

March, 1829,On the Barrett,25th Lemuel thebeing
the oxen,owner of said and justlybeing indebted to

inplaintiffthe the sum of $50,40, sold the same oxen to
sum,the for thatplaintiff, condition,with a that if he

saidplaintiffto the the sumpaid of $50,40, within six
months, to void.sale be And itthe was thatagreed in

time, the oxenthe mean should remain in the possession
Barrett.of

1829,theOn 14th theSeptember, defendant, a deputy
asheriff, by virtue of writ in favor of Rand,Hamlin

Barrett,said attachedthe theagainst oxen and deliver-
asafe to thirdkeeping person.them fored

1829,21st BarrettSeptember,On the relinquished his
oxen,theto and deliveredredeem themright to the

at the time inthey thebeing possession ofplaintiff, the
third person.said

24th 1829, defendant,On September,the the by virtue
others,in favor ofa writ Johnson Barrett,of and against

oxen,attached the said the same stillagain inremaining
theof saidpossessionthe third person.

October,12thOn 1829,the Rand his at-relinquished
tachment.

The oxen were afterwards bysold the defendant, upon
an execution obtained theby said Johnson and others in

said suit.their
SmithJonathan for the plaintiff.
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Ash defendant,Goodall,Woods, Parker, for theand J. argued,
was nodelivery.no There1st. That there was hereSavage.

andof theat the timedelivery agreement,ofpretenee
wasSeptember,the 21stthe to deliver onattempt nugato-
law, and inofcustodyin the thery, the oxen then being

attach-possession Theyof the defendant. were legally
thatRand, then held them undered the defendantby and

as de-attachment, delivery,nocould beand there legal
could not thenand the plaintifflivery possession,implies

at-Goodall’'-Johnson’s andlawfully have possession.
therefore, on the same as Rand’stachment, stands ground

have done.would
this would seemin the case to befacts2d. From the

ifBut therepurchase.to transac-sale, libertya with
be,the wouldquestiona mortgage,constitutedtion

thedelivery, vendor retain-withouta mortgagewhether
use, creditors,is itand againstgoodthe possessioning

that the vendor should havetheof agreementbeing part
use.andpossessionthe

case than that of Coburna strongerwaspresentThe
415, for thehereRep. agreement,3 N. II.Pickering,v.

of thepossession, was partretainshouldthe vendorthat
trust,also was asan actualcontract, hereandoriginal

contract, was to have the use for sixvendor, thebythe
compensation.withoutmonths

theseunder circumstancescontended, thattheyAnd
bona asbe considered againstnotcouldtransactionthe fide

in relation toadopted abso-rulesthethatcreditors, and
ofin case mortgagesequally applicableweresaleslute

chattels.of
creditors, was the same rea-thererespectsasfarSo

a ofaccompany mortgageshouldson, possessionthat
nothere wasandof a pledge, analogyin caseaschattels

3land,ofand mortgagesof chattelsmortgagesbetween
that ofbe held mortgagesit shouldIf429.Rep-H.N.

valid, allit would openwerepossessionwithoutchattels
v.supposedwas Coburnwhich itfraudtoavenuesthe
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bein fact great-wouldfinallyhad dosed—therePickering
amountaa smallfraud, as forfor mortgagefacilitieser

attachment, itan and wouldeffectually preventwould
for the to correctnecessary legislaturebecomelongere

a enactment.positivebyevilsthe
byCourt was deliveredof theThe opinion

j. was a debtjustC. In therethis caseRichardson
toconveyedwere himthe oxenandplaintiff;thedue to

debt, anwith agree-to secure theof mortgagewayby
the in hisretain oxenshouldment, the mortgagorthat

Itbe doesthe should broken.until conditionpossession,
as to transac-was theanythat there secrecyappearnot

in in-stated the case whichis theretion, any thingnor
circumstance, thatfraud, posses-it theunless bedicates

under theby agree-the mortgagorwas retainedsion
ment.

In the first wasplace, possessionarise.questionsTwo
?thethe underplaintifftitle of mortgageto theessential

of thepossessiondid the mortgagor,next place,In the
circumstances, render the fraudulentthe mortgageunder

?creditorslaw, torespectwithin
hasquestionsthese been settled inlongThe first of

is essential to thePossession of avaliditycourt.this
; but not theto aproperty ofpersonal validityofpledge

Haven Low.13,N. H. v.Rep.2mortgage.
court;thishas also been settled inquestionotherThe

Low,where a chattelHavenv. is mort-case ofthe samein
cases,inmay,the somebypossession mortgagorgaged,

law,a fraud infraud, is neverof but or con-be evidence
of fraud.evidenceclusive

309,5in Maine. Greenl.same Holbrooklaw is theThe
Massachusetts, 389,1Pick. BadlamBaker; Tuck­in v.v.

Crane; 59,v. 5 Pick. Ward v.607, Holmes2 Pick.;er­
166,3New-York, Cowen, BissellSumner; v.in Hopkins.

circuitadoptedhas in the court ofbeen theThe principle
circuit, Mason, 534,4for the first and hasStatesUnited

the court of theby supreme Unitedrecognizedbeen
Peters,1 449.States.
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Whether it would better,not be if no of per-mortgage
sonal were valid,held toproperty be unless the mortga-

tookgee is apossession, question fit for the consideration
theof legislature. But we must administer the aslaw
find it.we

In this case there was a secured,debt to be a contract
debt, andsecure the possession oxen,to the of bythe the

was consistent with the terms ofmortgagor, the contract.
case,isThere disclosed in thenothing which raises the

of an tosuspicion intent defraudslightest any body, or
is in anywhich adegree inconsistent with bona mort-fide

of property.thegage
ontheverdict.Judgment


