ROCKINGHAM.

Josgru €, Promen versus 8. DrRAKE.

In assumpsit upon a promissory mote by the endorsee against the maker, the
defendant pleaded usury reserved in the note upon'a corrupt agreement be-
tween the maker and the endorser, and offered to verify his plea by his
own oath, The plaintiff replied, that the endorser was non compos men-
tis, and offered to verify his replication by his oath—upon demurrer, the
replication was held to be sufficient.

AssumpsiT upon a promissory note, made by the de-
fendant, dated February 25, 1824, for 162,84, payable
to one Abraham Tilten, or his erder, and by him endors-
ed to the plaintiffl 2

The defendant pleaded in bar, that ithere was reserved
in the note, upon a corrupt agrcement between him and
the said Tilton, who is still living, unlawful interest,
three times the amount of which exceeded the sum law-
fully due upon the note, and offered to verify his plea
by his oath.

The plaintiff replied, that the said Tilton was non com-
pos mentis, which the plaintiff offered to verify by his
own oath.

The defendant demurred to the replication, and the
plaintiff joined in demurrer.

Osgood and Bartlett, for the plaintiff.

Lawrence and Jason, for the defendant.

By the court. It is clear, that in this case, if Tilton
were dead; the plea of the defendant, in its present
shape, could not be received. The words of the statute
are express. The creditor being alive, the debtor is per-
mitied to sustain his plea by his own oath, unless the
creditor will, upon his oath, deny the usury. And when
the creditor is non compos mentis, we think the case stands

on the same ground as if he were dead.
. The averment in the plea, that the creditor is alive,
may be proved by the oath of the defendant. We have
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so decided in this case. And we are of opinion, that a Plamer
replication stating the creditor’s want of capacity to tes- DrZi:e.
tify, may be sustained by the oath of the plaintiff. B

Wirnriam Tenney versus Jounw R, Sansorn,

A note made by the defendant, and payable to a third person, or order, and
by such third person endorsed to the plaintiff, may be given in evidence to
support a count for money had and received. '

AsstwpsiT for money had and received. 'The'cause
had been referred to an auditor, who reported that the
plaintiff offered in evidence a note made by the defend-
ant, for $42,03, payable to R. C. or order, and by R. C.

endorsed to the plaintiff, and the guestion was, whether
the note was evidence to maintain the count for money
had and received ? :

Tennsy, {or the plaintiff, relied upon the following cases.

- 4 Pick. 421, Wild v. Fisher ; 15 Mass. Rep. 831, Board-
sman v.. Gore; 12 Johns. 90, Pierce v. Crafis ; 12 Mass.
Rep. 172, State Bank v. Hurd.

Parker, for the defendant.

By the court. A negotiable note is prima facie ev1dence
of money had and received by the maker, of the payee,
and also of an agreement on the part of the maker; to
hold the money for the use of any one to whom the note
may be legally transferred. There is no doubt that the
note was proper evidence to maintain the count. Bay-
ley on Bills, 244 ; 1 Masen, 306, Westonv. Penniman:




