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Joseph Dudley Cilley.versus H. G.

pleas ought layThe court of common to highwaysout for the accommoda-
only publicof the in casespublic,tion where the conveniency and neces-

it to take thesity proper purpose,renders lands of individuals for tothe and
theimpose upon repairtowns burden of and in themaking keeping roads.

question, proper laywhether it issettling highway,the to out a no offer ofIn
petitionersby makingdonations the to aid in the highway ought to influ-

decision, can anythe nor the payment moneyence of sum by pe-of the
be made the condition of layingtitioners out a highway.

that theadjudged publicAnd when the court has good requires athat road be
out, such alaid condition annexed to the laying out is void.

sum,anygiven payment byAnd a note for the of which petitionersthe is
amade condition of the alaying highway,out of is without consideration

and void.

Assumpsit note,on a dated 22,January 1828, by
the and J. B.which defendant andjointly severally prom-

him,the plaintiff,ised to orpay order, for the use of the
of inRaymond,town $365, thirty withdays, interest.

term,The case was tried at 1831,August upon the
issue, and taken,a verdict consent,general by for the

plaintiff, tosubject opinionthe of the court upon the
case.following

note,The mentioned in declaration,the was undergiven
1823,the circumstances. Infollowing the year a peti-

fortion a the oftownhighway, through Raymond, was
to the of Afterwards,court sessions.presented that pe-

tition, thewith other matters in the court ofpending
sessions, was, statute,aby transferred to the court of

acommon where committee waspleas, toappointed lay
At Januarythe term of the pleas,out commonhighway.

1828, the committee laid out the andhaving highway
a of thereport report acceptedmade their wasdoings,

court, and a of asby the record the madeacceptance
:—follows

“ term,And now at this all the andparties appearing
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Dudleycourt,heard, it to thefully and the thatappearingbeing
v.

out,that said road should be laid itpublic good requires Gilley.

is therefore considered the court that the ofby report
said be on thecommittee conditionsaccepted, following,

wit, that petitionersto the to town ofpay Raymondthe
the sum of the amount at which the$365, being damages

land,to the owners of the over which said is tohighway
assessed,arepass, and all claim forrelinquish costs

said Andof theagainst Raymond. partiestown agree-
same, court,to the in tothe thepetitioners, paiding

ofof said of the said sumRaymond, $365,townagents
and of Itthe same. is consideredthey accepted by

court,the athat to the said re-highway, agreeably
inbe laid out the town of andRaymond, orderedport,

that the same be on or beforeopened, January 1,&c.
1829.”

note,And the and J. B. said forthedefendant gave
the said sum of in ofmentioned the said record$365,
the of said of theacceptance pe-tworeport, they being
titioners for saidthe highway.

saidThe petition was for a for the accommo-highway
dation of the public.

Bartlett, for the plaintiff.
E. Cutis, for the defendant.
RichaRdson, C. J. delivered the opinion of the court.
The question to be decided in case,this is, whether

isthere any consideration tolegal sustain the promise
?contained in the note If there such abe consideration,

the plaintiff is entitled verdict;to on thejudgment but
if otherwise, the verdict aside,must be set the promise

in law void.being
In order to settle the question, whether athere is

consideration, it becomes tonecessary examine the pow-
anders duties of the court of incommon pleas laying

out highways.
It must often that inhappen, theexercising power to

outlay courts take fromhighways, men propertytheir
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Dudley. But,their consent. as the provideswithout constitutionv, “ shallthat no of a man’s be taken frompart propertyCiliey.
consent,him, uses,or to hisapplied public without own

of it isbodyor that of the therepresentative people,”
clear, a land can be taken for avery that man’s high-

inwill,his on the theway, only occasions andagainst
manner lawby prescribed.

convenient,It topurposes,has been found for certain
first em-divide also into classes. The classhighways

those, are ac-braces which laid out for the particular
; second, ways,of individuals the towncommodation

3third,and from to town.the townhighways leading
N. H. 459. of the first classes maytwoRep. Highways

towns, there islaid out the of whenbybe selectmen
“ ofan a theoccasion for new Highwayshighway.”

class, be of commonare to laid the courtbyoutthird
“ of the twowhen Andnecessary.”pleas, highways

whenclasses, pleas,laid out the commonmay bybefirst
towns, themof or refuse to laythe selectmen neglect,

out.
be laid outmayaUnder what highwaycircumstances

beenindividual,an has not settled. Itaccommodateto
a case ofhowever, thatsupposed, strong necessityis

a occasion for such acan furnish proper highway,alone
ofof the land one individualthe takingand justify

will, for the of another indi-his accommodationagainst
doubted,is bemayIt not that there oc-propervidual.

law,The commonways.for out suchlayingcasions
circumstances, ofwaycertain agivesunder necessity.

;Chimin, D, 323,4 1 ;Saund. note c. 2Dig.Com.
; ditto, 49,Wead 14203, Pernam v. v.Rep.Mass. Gayetty

Bethune.
an for out aWhat occasionconstitutes laying highway

Inof the is settled. de-public,for the accommodation
exists,when such an occasionquestion,thetermining

1st,to be considered. Theare three things pub-there
2d, The burthen that blic and convenience.exigency
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Dudley,the roadtowns, whereoroponlo be the townimposed
3d,it inoat, repair.andis in keepingto be laid making cilley.
forbe takenmaylandsof individuals whoseThe rights
ex-is, therule that when publicthe And thepurpose.

landsof thesuch, it thethat will justify takingisigency
andpurpose,for thewithout their consentof individuals
theuponthe burthenofimpositionwill also thejustify

it in thenand repair,the road keepingtown of making
caseWhen such-ais for athere an occasion highway.
theway tomustshown, giveis of individualsthe rights

mustand the townnecessity,andpublic conveniency
the burthen.submit to receive

to be per­and rule is believedThis reasonablesound
v.547,2 CommonwealthPick.well established.fectly

Ch.; Rep.v.; ditto,8 218. Parks Boston 2 Johns.Sawin
162, ; 7 Rep.Gardner Mass. 166-­­ 167.Newburghv.

court, ifthat selectmenin thisit has been decided
and con­road, necessitythe publicout a not becauselay

it, maywhichbut for otherrequire purposesvenience
ac­to anindividuals, be liablethey maytobe injurious

tion, Rep.N. H.2to thepay damages.and compelled
select­v. And when198, Chumpncp.The Third Turnpike

alaw, outin layingtoproceed accordingdo notmen
438, Harlow3void. Greenl.their aredoingshighway,

Pike.v.
aa laid out highwaythat court hasit appearsWhen

and ne­common conveniencecause thanotheranyfor
quash­and bemaythe arecessity, proceedings irregular,

v. Sawin.547,2 Pick. Commonwealthed.
out,laidto beaa court has ordered highwayWhen

which the toin damagesthe modelaw prescribesthe
be and noindividuals, paid,:shallway,reason of theby

law on this subject.the thepowerhas to changecourt
statute, anyandbyto out islayThe roadspower given
void.statute, Cowper,isbynot warranted theorder

; I; 268­—­269 Star­640, 3 N. H. Rep.v. DurdenCripps
Ev. 252.kie’s
i, vi. 71Vo
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Dudley In case, athis to the court to out aupon petition lay
v.

accommodation,in a ittown, for thehighway publicCilley.
was that the road topublic requiredtheadjudged, good
be laid out. that in this ad-presumeWe must making

circumstance,judication, the court no to thepaid regard
that a of the of the road was to bepart expenses paid

it haveby the would beenpetitioners, highlybecause
had so done. If the publicif conveni-improper, they

decision,did not theence and necessity justify nothing
could it. knows that numbersEveryonejustify great

themselves deeplyof often feel interested inpeople peti-
roads, and such arepetitionstions for that frequently

witha multitude warmth ongreat the oneprosecuted by
aside, multitude withby equaland warmthopposedare
if inNow, cases,such the petition-on side.the other

favor,incan a decision their not because theers obtain
it, but because arerequires they inpublic good willing,

victory opponents,a over their or to pro-order to gain
interests, to asssume some ofprivate partmote their own

of themaythen the owners land be madethe expense,
encumbrance, and towns toto the be made bearsubmitto

forthe not sake of theway, public,of butthe burthen the
of orvictory, the in-pride promotethe privateto gratify

which isopponents,of their moreterests nornothing
less, oppression.than gross

cases, the out of alaying imposesmany highwayIn
town,a andupon donations,charitableburthenheavya

out,is laid towaythe relieve*a burthen im-aftermade
benefit, maypublicthe be very proper.for Butposed

made while the petitiondonations isoffers of pending,
no otherwere ofare, objection,if there too suspicions a

deserve to have anyto uponinfluence thecharacter de-
Nor has courtany to makeauthority such dona-cision.

auponcondition roadtions the is to be laid out.which
whatto show bemayEvidence the probable expense

town, what the individuals,inconvenience toto the and
public,to theadvantagewhat the is relevant and pro-



TERM,JANUARY 1832. 563

Dudleyper, and theupon questionevidence alone shouldsuch
be decided. Ciliey ‘The case,court,condition this onimposed the inby
the outlaying byof the not warrantedhighway, being
law, ;was void and nothis other conside-note having
ration to condition,sustain it than that is also void.aside,and a newVerdict set trial granted.


