CASLES
ARGUED AND DETERMINED
IN THE
SUPERIOR COURT OF JUDICATURE.
For Ta
COUNTY OF STRAFFORD, JANUARY TERM,

A.D. 1832,

True Tucker versus Joun Gorpown, Kxecutor.

Wherever a wife is the meritorious cause of an action accruing during the
eovertare, she may be joiwed in the suit, or the husband may sue alone.

A busband has the control of a legacy given generally to the wife, and may
relense or assign it by a deed to which she is not a party.

Assumesit for a legacy. The cause was *I‘it’jff here,
upon the general issue, at August term, 1831, and a ver-
dict taken for the plaintiff, subject to the opinion of the
court upon the following case.

Benoni Gordon, the defendant’s testator, made his will
on the 25th May, 1817, and in December, 1823, died.
The defendant caused the will to be duly proved and al-
lowed in the probate court,

Among other legacies, the testator gave to his daugh-

- ter, Polly Tucker, then and since, the wife of the plain-
tiff, thirty-eight dollarg, payable in two years after his
decease, by his exegutor.

On the 16th Getol ber, 1828, the plaintiff; for a valuable
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consideration, assigned the said legacy to R. Wilsou, for
whose benefit this suit is brought. But the wife of the
plaintiff did not jein in the assxgnmﬁm

On the 18th October, 1828, Wilson gave the defendant
notice of the assignment, and demanded the legacy,
which the defendant refused to pay, but afterwards paid
the same to the said Polly Tucker.

I. Bartlett, and Lovell, for the defendant, contended--

1st, That the assignment was inoperative, because the
wife did not join in it

2d, That the action could not be sustained in thegmme
of the husband alone.

Bell, for the plaintifl.

By the cowrt. We shall first examine the question,
whether the wife ought to have been joined in this suit.

In general, for all causes of action, which were com-
plete in the wife, before the coverture, she must be join-
ed in the suit. 1 Chitty’s PL 17—21 ; 2 Starkie’s Ev,
685;1 M. & 5. 176, R{msey v. George ; Bingham on C;ws
erture, 246 ; 6 B. & €. 253, Cheechi v. Powell; 3 D. &
E. 851,

But wherever she is the meritorious cause of an ac-
tion, aceruiny during the coverture, she may be joined
in the suit, or the hushand may sue alone. 1 Chitty’s
Pl. 1721 5 Greenl. 417, Templeton v. Cram ; 1 B. &
B. 448, Arnold v. Revoult ; 15 Johnps. 499, Detker v, Ldy-
ingston ; 4 D. & E.616; 2 M. & 5.393; 3 East, 331,
Brown v. Benson.

In this case, the implied promise, on which the agtion is
founded, has arisen, and ail the circumstances, on which
it vests, have occurred, since the coverture. It Was.,
therefore, unnecessary to join the wife in the ammn,

W i'{h respect to the other guestion made in this cése, is

it seems to be settled. that in general, a husband has ti;e
control of a legacy given to his wife. He may release
ot assign it, by a deed, or other instrument, to which
she is not a party ; and payment to her is ne bar to an

5658

Tucker

v,
Gordon




SERAFFORD.

action brought by him. 1 Equily Cases Abridged, 301 ;
3 Cowen, 590, Udall v. Kenny; 5 Johns. Ch. Rep. 196,

———— Schuyler v. Hoyle ; Bingham on Coverture, 216 ; 4 Burns’

Ecclesiastical Law, 319 ; Lovelass, 247-248.
Judgment for the plaintiff.

Noau Burnuam versus J. Forsom, and J. G.
SaANBoRrN, his trustee.

In process of foreign attachment, the trustee cannot be adjudged chargeable
for a debt, for the recovery of which an action, commenced before the ser-
vice of the foreign attachment upon the trustee, is pending between the
principal and trustee. '

I~ this case, the trustee disclosed in his answers, that
on the day, when the writ was served upon him, he was
indebted to the principal, Folsom,!in the sum of $22,07,
that being the balance of Folsom’s accountfagainst him ;
but that, on the 9th December, 1829, and ,before the
commencement of this suit, Folsom fhad sued out a writ
against him for that balance, and the same hadibeen duly
served, which action of the said Folsom against him was
still pending.

Walker, for the plaintiff.

Lyford, for the trustee.

The opinion of the court was delivered by

Ricnarpsow, C. J. The question is, whether the trus-
tee, in this case, can, upon his dmclosure, be fadjudged
chargeable ?

The general rule prescribed by the statute, is, ‘¢ that
when any person shall have in his possession money,
goods, chattels, rights, or credits of any debtor, such
person shall be deemed and taken to be trustee of such
debtor, and shall be liable to the suit of any creditor of




