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State v. Morse.

The out a the selectmen of alaying highway by town anof without ap-
it,for is invalid.plication

Statutes, 63,The the 7,of Revised ch. that noprovision § highway not
laid out to statute law shall deemed abeagreeably public highway,
unless the same has been theused forby public twenty years; operates

used,to alldiscontinue not so and dedication,highways depending upon
even used becomewhen to underlong enough public highways the
former laws.

presumeThe cannot that a has beenjury laidrightfully highway out
to the mere it thelaw,statute from use ofagreeably by forpublic any

less thanperiod years.twenty
Proof tliat of an entire the out ofpart laying, whichhighway, was de-

fective, has been used the for the term ofby public twenty years, is
a used,evidence of as to the so nolegal highway part although distinct

act of the betown shown.acceptance by
the record of a out a isWhere of defective inlaying highway tofailing
a statute but isenoughshow shown toparticular requisite, render it

with,all had beenthat the andrequisites complied atprobable the
as to afford asame time the record is so ancient presumption that by

amended,could not be then athe death’ of the actors it onjury, such
hadevidence, aided the fact that the beenhighway openedby by the

and less than twenty,town used for would bemany years, though justi-
to have been laid out.legallyfied in thefinding highway

is andas a once established fencedkept open out,long highwaySo
it been usedexcluded,the but has as aalwaysand neverpublic public

for access to their farms and forthe land owners otherbyhighway
deemedthe not be tothe of will be lostfarming purposes, right public

abandonment.by
YOL. L. 2



10 [Grafton,STATE v. MORSE.

road limited toalone,When a is established it notby necessarilyuse is
bethe and the a wouldside,travelled track ditches on eaeh but jury

at find theliberty spaceto that easement extended over the whole
marked hadby twenty years,fenceswhich been maintained thanmore
and which about the usual of agave width highway.

Indictment B. Morse for aagainst Joseph high-'obstructing public
The case is for of raisingtheway. following agreed upon purpose

of A of thelaw. record of the out of high-thequestions copy laying
“A”in marked is and of the case.annexed made away question part

record,for said out is on and is no evidencelayingNo therepetition
out,such At theany layingof the existence of time of thepetition.

less than until severalafterwards,and for several but andtwenty years
after of a betweenbuildingthe across Connecticut riverbridgeyears

1796,of and in wasNorwich, Yt., highwaythe Hanover saidvillages
as and Norwichroad,much used a between Hanoverespeciallypublic

Thetford, it the roadYt., being called, connectingand soferryrope
at Hanover with in use acrossthe the thencollege plain rope ferry

Norwich,and to two milesConnecticut river between Hanover from one
terminus,of of said From the atthe sitenortherly bridge. southerly

foron the a distance of about rods northerlya college plain, fortypoint
at whichit is a cross streetjoined angles byto a wherepoint right

hastime in and beenmanner,laid out at the same and the samewas
Lyme,with the main road to thesince, northerlyused ever connecting

and in as aalwaysroad in has been usedquestion kept repair public
of said road said of withbeyond point junctionThehighway. part

resides,the on which defendantstreet, includingcross thepartthe
are, the claimsthe obstructions defendant toallegedand whichupon

and sinceabandoned disused as a ever thehighwayhave been public
river,said acrossof Connecticut and the discontinuancebridgeerection

boat; road,this is the Said fromferry bysaid but denied State.of
of to northern has beenterminus,thejunction rope ferry,said point

ofused the said in thebridge, consequencelittle since ofbuildingvery
theof travel the ofthereby, ferrydiversion the caused removalpublic

boat, the rate of tolls said as fixed for the inhab-and low over bridge,
and Norwich. the the owners ofyear 1811,of Hanover Aboutitants

road the a fence aboutthe erected across same fiveadjoininglands
a of a mile thebars, southerlyabout fromincludinghigh, pairfeet

and three fourths a mile from the terminus■terminus, northerlyofabout
to avoid of fences onmaintainingin order theferry), expense(rope

neighbor-of from theroad, bythe said road cattleegressthe prevent
andthe that of teamsbeyondand tó travelfields, pointing prevent

thethat from col-way northerlyoccasionallywho would passtravellers
leadingthe road tothat it was publicunder the impressionlege .plain

fence, withtheir Saidand have to retracevillage, way.wouldLyme
of saidthere Since the erectionbars, has been ever since.the kept

occasional footit has used bythe road not beenfence, beyond except
byso andcalled, personsand from ferry,togoing ropepassengers
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and teams to and from the fields of the fornortherly fencepassing
it or; nor has been nor fencesfanning graded havepurposes repaired,

been sides. Between the cross and ferryerected its fence the theby
is a sometimes and uncertain as toway locality,itsfoot-path, varying

and in offrom the limits the out.diverging originalplaces laying
Between said cross fence and said of of the roads arepoint junction

of defendant,now seven that the atincluding erecteddwelling-houses,
most, not all of withintimes, them,different but nexttwenty years

before Between the of andthe indictment. the south-point junction
anterminus are now orerly eightseven dwellings, academy building,

and a ofsome which have been erected more thanvestry; years,fifty
and most them more than before thethirty yearsof indictment. To
all both of the thethese road owners and occu-buildings portionson.

had ofhave no means access the road inpants except by question.
The lands which said road saidthrough northerly of ofpasses point

been, out,have ever since the owned injunction lotslaying separate
by a of who maintainedalwaysnumber have a on eachpersons fence

farside of said road as as said and havenortherly bars, usedalways
the the tosame for of cattle forpurpose driving pasture, carting agri-
cultural and and all&c.,manure for other for whichproducts purposes

occasion. claims thatthey have had The defendant the onfence the
the roadside of his has beeneasterly bymovedopposite premises the

owners land aof the number of feet to the westward within twenty
theyears before and that said inindictment,next fence that haspart

never in the same twentystood atplace years together any one time :
which is the and the thatby State,denied State the factobjects would

if itnot be so.material were The defendant claims and offers to
a of twentythat for more than next afterprove period years the build-

of in orbridge 1796, was noing the there other build-dwelling-house
northerlyon road of ofing the said Thispoint junction. the State
thatdenies, and the fact is not material.objects There never was any

or other on road ofbuilding northerlythis thedwelling cross fence.
and saidThe State claims offers to that road has been, occasion-prove

and the andally bywhenever townnecessary, byrepaired beyond the
defendant’s.dwelling-house, as far as the most northerly house thereon,

inand has the and highwaytown inkept repair by surveyorbeen the
same as other roads have This the defendant denies,been. andway
offers to that no made on said roadhave been from saidprove repairs

to fence,of said cross except bypoint junction persons dwelling
thereon, on their own and at their ownacting account expense. De-

of thefendant’s thedwelling-house, including allegedplace obstruc-
tions, junctionis said road of and theon between the crosspoint fence,
about fourth of a mile terminus,one of thenortherly southerly and

On of road is awas built 1840. the side the bakeryin builtopposite
1850,about and of said arebakery dwelling-houses,twonortherly one

and 1850. The1840,built about the other about defendant holds
under 1,1865,a from Phineas dated MarchClement,deed wherein he

road,is “on the east soferrybounded the called.” Inby rope
1867, defendant old fence indoor-yardthe removed the frontdirectly
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to the travelledhouse,of his and built a new one several feet nearer
road; Saidtrack of the which is the obstruction of. fencecomplained

track of theso built the defendant is about ten feet from travelledby the
farthestat the nearest and at thepoint,road about feettwenty-five

a old fence haddistance of about thirteen feet. Saidaveragingpoint,
fiftyin the defendant more than years;stood whencethe removed itplace

known,as first laid outand so far was built there when road wasthe
theroad, obstruction, was,made. The of the before re-and at the point

than thatthe of aby defendant,moval fence the somewhat less widthof
in thebyset forth the record of the out. Itoriginal appearslaying

11,at Hanover,records that annual town in Marchtown the meeting
1794, Curtis wereSlade,Samuel Ebenezer andBrewster, Joseph

shall beselectmen. It also that casechosen was theagreed foregoing
if either ofdischarged, elect, anyshall so for the tryingparty purpose

of fact thematter by jury.
A. P. for the state.Carpenter, solicitor

forH. Hibbard, defendant.

term forIt that this case be reserved to the next lawordered,was
of Court.the consideration the whole

“ A.”

Ho. 5.HIGHWAY

Hanover, 14th, 1795.Eeb’y
said& of of Hano-Gen. Curtis two the selectmenEbenezer Joseph

from the so called to theferrylaid a road or highway ropever out
of the line for thefollowingnorth corner the college green layingwest

at where theof viz water-markbeginning highmiddle said highway
sevennorth east rodsseventy degreesnow is thence fiverunningroad

nineteen rods—thence south twelve de-south eastforty degreesthen
south five westdegrees twentynineteen rods—thence twentyeastgrees

west, rods—thencedegrees fortyrods—thence south seven-thirtyeight
south fourtwo rods—thencetwentysouth five westtwenty degrees

of the second hun-to the linethirty rods, northerlyeast sevendegrees
atof Noah Jones the north-original rightacre lot to thebelongingdred

of to the Bezaleelland of Woodwardboundary belonging wifewesterly
and rodsninetysouth west one hundredforty degreesthenceEsq’r.,

line land to said Woodwards wife—belongingofwesterlyon the
fiftya line as the road now lies two rods tosouth meridianbythence

fourof to be rodsthe thecollege green, highwaythe northwest part
last line & three rods on the other surveyedon the widewide lines—

B. Woodward.by
6.Ho.

thethe laid out a from athighwayWe also at same time highway
ferryhouse to said roadfront of Deacon John Paines westerly ropethe

about rods the north-distance from road to road twobeing twentythe
of Deacon Benoniof the lineline said road being southerlyerly
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lot andDewey’s house the of a lot conveyed byline Bezaleelsoutherly
Woodward to DunhamJosiah said to rodsroad be three wide.

B.Surveyed by Woodward.
There is no to be for the above last mentionedcompensation given

asroad agreement.pr.
Samuel Slade, Selectmen.Joseph Curtis, j-

A true from the records in of ofthe office the town clerkcopy,
Hanover, O. S.Attest, Ingalls, town clerk Hanover.of

A,Prom C. Clerk.Dole,

for the State.Carpenter,

I. the facts instated the itUpon case, would be the of a juryduty
to find the inhighway and laidquestion out. Pritchardduly legally
v. Atkinson, ;8 N. H. 388-9 State Alstead, ;v. 18 N. H. 59 v.Robbins

527;6 H.N.Bridgewater, v. 88Bath, N. H. 179.Hayward
II. The case discloses no which itevidence would beupon compe-

tent for a to findjury that ofany the ofpart highway thesoutherly
cross fence has been abandoned or discontinued, however it bemay
with the of saidpart northerly fence. State v. 18 N. H.Alstead,

;60 v. 42Webber H.N. 826.Chapman,

H. Hibbard, for respondent.

There been nohaving petition for the inroad nor oathquestion,
by selectmen,the nortaken notice to the nortown, that thefinding

road was for therequired public noraccommodation, any compensa-
for the landtion thedamages, outlaying was The record isillegal.

out,no of aevidence valid butlaying the Statute ofcontrary. 1791,
“ for outlaying highways ;Pritchard v. 3 N.Atkinson, H. 335 Wig-

Bxeter, ;v. 13 N. H.gin 304 v. Charlestown, ;34 N. H. 23Haywood
Coombs,Commonwealthv. 2 489;Mass. Commonwealthv. Cummings,

2 171;Mass. Lancaster v. 1 ;Mass. 86 v.Pope, Commonwealth Egre-
mont, 491;6 Mass. Commonwealthv. Swain, 6 Pick. 547.' The pro-

is andceeding invalid inirregular also,this that it thebyappears
return that roadthe was laid out by Ebenezer andBrewster Joseph
Curtis, two of the selectmen, while the isreturn Samuelsigned by

andSlade asJoseph selectmen,Curtis and not Ebenezerby Brewster.
The defects here do notappearing come within the of ofanyprinciple
the cases deficiencieswhere have been aris-supplied by presumptions

from ofing time.lapse They are of such a nature as to be incom-
with thepatible original existence of a correct out.laying The result

thatis there can be no road in of theany route unlesspart by pre-
; and there is noscription evidence which shows or tends to show a
at the ofhighway theplace obstruction. Onalleged the thecontrary,

case does show an abandonment of the of road ofthepart northerly
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junctionthe of this with the cross inroad, the contro-including place
State v.versy. 18 N. H. 59. If itAlstead, here,there is roadany

been created ishaving use,continuedsolely by long the easement
of soonly publicmuch as hasthe used. It coveractually onlycan

the travelled of the and the en-part way, needed forspace the proper
case,of thatjoyment In this door-part. the obstructionalleged (the

yard is about ten feet from the travelled at nearesttrack thefence)
apoint, distance of about not ob-averaging thirteen feet. It does

struct at all the nortrack,travelled the travel. It is law that anot the
road by allcovers the between on the twoprescription the fencesspace
sides of the travelled if Hum-track, there are such fences. Harlow v.
iston, 6 Cow. 189. Such a claim would or limit.have no definiteness
There has been no fence on hadanywhere one side of the track which
stood years thetwenty before the indictment. The betweenspace
track and the fence cannot be covered the easement on one side ofby
the road, onwhile the side it is not so covered.opposite

C. J.Bellows, The first is, whether at the inquestion ques-point
tion a islegal highway shown to have been established.

The State offers the record of athe out of suchlaying byhighway
majority selectmen,of the February 4th, 1795, but no recordproduces
or other direct of anevidence for such Withoutapplication highway.
such it isapplication, well settled that the no jurisdic­selectmen have
tion to out a road.lay Atkinson, ;Pritchard v. 3 N. H. 335­ Haywood
v. ;34 N. H.Charlestown, Burns,23­ Clementv. 613.43 N. H.

But it is forurged the State that it is for the aftercompetent jury,
this of time andlapse user,the evidence of thatupon to thepresume

washighway and laid out.duly legally The outlaying was February
14, 1795, and had roadthe been used ever since as a highway,public
it would have been for the to that allcompetent jury presume the pro-

were andceedings regular valid. And itso would have hadbeen the
user continued From the case ittwenty years. that at theappears
time of the out, and forlaying several ayears after the ofbuilding

acrossbridge the river,Connecticut the was much as ahighway used
roadpublic between the of andvillages Hanover and Thet-Norwich

fbrd, called,itVermont, the sobeing ferry road,rope theconnecting
withcollege plain the then in userope ferry, across the said river.

From the terminus at thesoutherly to a itcollege plain wherepoint
is joined at right a crossangles by distant,street about rodsforty
this road has used and inalways been as akept repair public highway.

From this at cross topoint ferry,street the terminus,northernrope
roadthe has been very little used since the of the inbuilding bridge

1796 and boat;the removal inof the and 1811ferry the land owners
erected a fence across road,the about one frommile the southerly
terminus, and about fourths of athree mile from the ter-northerly
minus, to save the ofrope ferry, the and toexpense fencing road,

travellers that theprevent of road undergoing upon part the impres-
sion that it was the road to and said fence andLyme, bars have ever
since been and itssince erection the road haskept up; beenbeyond
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ferry,to andfoot from ropeused occasionalonly by passengers going
ofnortherlyand to from the fieldsand teams andby persons passing
ororgraded repairedthe for nor has it beenfarmingfence purposes;
itsas toandfenced, wayand a and uncertainvaryingthe is foot-path,

lay-limits ofin from the originaland thelocality, places diverging
out.ing

street, a of nearlyand the distanceBetween the cross fence cross
defendant’s,one are now themile, dwelling-houses, includingseven

nexttimes, withinmost, all, yearsat different but not twentyerected
and ter-southerlyand street theindictment,before the between cross

ves-andacademyminus are seven or aneight building,there dwellings,
thirtyand of them more thansome erected mosttry, fifty years ago,

hasofTo all on the road thereyears buildingssince. these both parts
road,in land on thisbeen no access but the road Thequestion.by

bars, a number ofand the has been owned bybetween the cross street
fences onlots,in and maintainedthey alwayshavepersons separate

toused road for cattleroad, drivingeach side of the and have the
&c., for otherfor and manure andcartingpasture, agricultural products

which hadfor have occasion.theypurposes
house,of is a in front ofThe obstruction fence defendant’scomplained

onethe house the cross and the and aboutbars,between streetbeing
from this In 1867fourth of a mile the of road.southerly terminus

inthe defendant old fence front of his houseremoved the door-yard
isand feet the track of the and thisroad,built several nearer travelled

the of. The had there moreobstruction old fence stoodcomplained
laid outthan and there the road was firstfifty was built whenyears,

and made.
fence,In to that of the of crossnortherly therespect highwaypart

it is not to the as to the inquirymaterial consider evidence use. The
is thatas to the south of and at thefence,portion particularly point
of the obstruction.alleged

of isAs the record of out this it becomeslaying way imperfect,the
the of user sufficient toto consider whether evidence isnecessary

Byauthorize of a at the inlegal highway point question.the finding
“53,ch. of it is that No7, Statutes, high-sec. the Revised provided

out to shall beagreeablythat has not laid statute lawway been
the has thea unless same been usedhighway, by publicdeemed public

for time than These aretwenty years.”a term of not less provisions
8; itStatutes, 68,in the Gen. ch. so thatre-enacted sec.substantially

is to this case.is not material to consider which govern
It that is evidence on which a juryis the thereurged by prosecutor

for a of of the roadtwenty years,find a use the termbymight public,
find,aso,in If and should so it would be con­jurythat bequestion.

of it hasof existence a unlesslegal highway,clusive evidence the
;30 N.v. H. 434­Fletcher,since been discontinued. StevensWallace

N.Nashua,v. 46 H. 198.
is from which a jury mightIt is also that there evidenceurged

law;laid to orfind that the was out statuteagreeablylegally highway
in hasthat a beenwords,other there was whichapplication,proper
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lost. To waysustain the first it that theis to proveposition, necessary
was Before-­byused the for a term not less twenty years.thanpublic
the Statutes,Revised to sufficient.a shorter term was besupposed
"When a road or themwas to and usedbridge bydedicated the public,
long to itenough its usefulness, years,evince thanthough twentyless
has v.been held that the town was bound to it. State Campton,repair
2 ;N. H. 513­ v.Crombie, 521; Atkinson,v. 4 N. H. PritchardHopkins

339;3 N. H. Nashua,and see Stevensv. 46 N. H. and cases cited.199,
But Statutes,now the in theby Statutes,Revised re-enacted the General

for suchtime use is fixed at and short of thatyears, nothingtwenty
will be sufficient to establish a therealthoughandpublic highway;

as,have been to of amay waythe Revised Statutes such useprior
theunder law then to it a underexisting, highway, yetmake public

the laidlaw it cannot be deemed a unless outpresent public highway
toagreeably statute law.

The is that this of the Revised Statutesconsequence provision
to all which dedica­operated bydiscontinue were establishedhighways

tion or and had not for a ofbeen usedprescription merely, period
Atherton,and so it in State v. 16twenty years, is decidedexpressly

;N. H. 213­ is carefullywhere the law considered and the opinion
“J., to dis­given by Parker, C. who The havesays: legislature power

; and of has beenhighways 53,continue the seventh section ch. which
cited, must as a of all dedicationbydiscontinuanceoperate highways
which have not been for term of twentyused the theby public years.

shall not be is then an end ofThey deemed Therehighways.public
them as such. Its this case is the that must havesameoperation upon
resulted from other discontinuance of theany way.”

of to thelaw, then,The effect this would seem to' be similar law
the settlements of under lawsabolishing gained passed priorpaupers,
dates. In cases the interests into certain both affected are public

canviolated,nature. No are and of course thereprivatetheir rights
to of the inbe no constitutional them. Theobjection object provision

this of the law from embarrassmentswas to relieve branch thequestion
forold a definite and rulelaw, by substitutingunder theexisting simple

of actthat and and theone was uncertain theperplexing, language
to then and can noexisting; wevery clearly ways perceiveapplies

Atherton,to law in State v.to the construction theobjection givensound
not laidall existingthat it to discontinuenamely, highwaysoperates

not The caselaw, years.to statute and used twentyout agreeably
H.Charlestown, 23,v. 34 N. confirms the doctrinestronglyof Haywood

an defectIt was case for an frominjuryof State v. Atherton. alleged
1853. wasin in The laidwaya whichhighway, September,happened

1836, or other evidencein but there was no recordout the selectmenby
to that the roada offered proveof written The plaintiffapplication.

;town, had ever since butthe and been usedbywas made and opened
the exist-could not rightfully presumethe Court ruled that the jury
and thisit had been usedof until twenty years,once the highway

ofthat theCourt, holding provisionsustained the wholebywasruling
thetaken bytheagainstis positionthe Revised Statutes conclusive



17STATE MORSE.v.July, 1870.]

high-theon that thetrial, jury mightcounsel the presumeplaintiff’s
it had beenout,laid from the of timelengthtoway legallyhave been

In de-atown and used as thehighway by public.thewrought by
onlywasCourt, Fowler, J., that itof the saysthelivering opinion
thedate ofthe construction of the road to theseventeen fromyears

stat-theaccident, the words ofand no such presumption, by express
that the juryin than Theute, years.could arise less twenty position
out, onlylaid wasthe to have beenmight highway legallypresume

aform of that the deemedsaying highway might publicanother be
statute, havingitto the enactment of thehighway, specialcontrary

in than To hold that such atwenty years.been use less presumption
ofmade,be would themight rightfully nullify provisionscompletely

the statute.
hadin roadNo allusion is made the to the fact that theopinion
intoin in wentbeen use seven before theyears questionprovision
be-but it is obvious from the that whether the use waseffect, opinion

law,fore or after was not asregardedthe material.
ofThe of this examination that of useis,result theproof public

in willthis at for term ofway, question, twenty years,the thepoint
establish it as a and that short of that periodpublic highway; nothing

thesufficient,will be even had been such use beforealthough there
as a under the lawRevised Statutes would have shown legal highway

existing.then
useis, byThe then has beenquestion twenty years’whether there

bythe of that of to be obstructedthepublic portion highway alleged
If has inbeen, justifiedthe defendant. there the would bejury pre­

to In thisdeterminingthe be established.suming highway legally
byit is not to show act ofquestion, necessary any acceptancespecific

town or its officers. It is to a theby publicthe sufficient show use
; Nashua,v.Atherton,for State v. 16 N. H. 203­ Stevenstwenty years.

46 N. H. 192. In of thesoutherlyto that of therespect waypart
think is to to the tofence,cross we there evidence go jurycompetent

course, thatto find a valid Ofenable them and legal highway. proof
and,town has this of bethe the road wouldrepaired part competent,

by theevidence,as matter of would to much considerationbe entitled
; it not be neither thelaw,but would decisive as matter of wouldjury

absence of such be decisive.proof
In that theto the other we are of thequestion, opinion pub-respect

cannot beanylic use of the for thanway twenty years,lessperiod
toas a it laid out agreeablythat wasregarded furnishing presumption

the of the statute.provisions
is,Revised StatutesThe true construction of this of theprovision

shalltwenty yearsthat no of a for a less thanwayusepublic period
ofgroundas a theuponestablish its existence eitherpublic highway,

of a valid lay­or asdedication, aaffording presumptionprescription,
in all cases whereout, necessarytotwenty years’ use being making

is sustainedconstructionthere has not a valid out. Thisbeen laying
holding dedication,bythe of v. thatby Atherton, highwayscase State

; and bythis law­ alsonot used for years, byare discontinuedtwenty
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v. Charlestown, from of athat, any waywhich holds use shortHaywood
of a could not a out. To holdtwenty years, jury legal layingpresume
otherwise in form that awould be another beonly saying way might
deemed a to the of thehighway contrarypublic express provisions
statute, ;and would those and such is theeffectually nullify provisions

Fowler,of inJ., v. Charlestown.language Haywood
The truth inis, that when the law was the courtsquestion passed,

were not ofaccustomed to nice discrimination as to the effectany
such ituse, dedication,whether as of apublic right byoperated proof

out;or that had it saidthe been laid but wasprescription, way duly
to be evidence on which a anjury might legal high­presume existing

in v. 35 N. H. and of theway, Portsmouth, 311, theWilley purpose
longlaw was to how such to authorize suchdetermine use should exist

a In Pritchard v. N. H. said toAtkinson, 338,3 it waspresumption.
settled,be well that from to haveuse belong highways may presumed

been laid In heldlegally out. the case of a has beendedication, way
to a tobecome when it haspublic enoughbeen usedhighway long
evince its alsousefulness. State v. 2 N. H. 513. Seepublic Campton,
Stevens v. 46 N. andNashua, 199,H. cases cited. For these vague
and isuncertain rules the Revised Statutes substituted a rule which

and and inintended to all the cases. Thesimple intelligible, apply
ofdoctrine v. Charlestownis in Northumberland v.confirmedHaywood

Atlantic & N. H. thatRailroad,St. Lawrence 35 it is held574, where
since the Revised to have beenStatutes no will behighway presumed

laid out itlegally twentyunless has been used as a for at leasthighway
years; and when the use is less than it must be showntwenty years,
that all isthe statute with. Sohave beenrequirements complied

39Manchester,Smith v. 36 N. H.Northumberland, and in Hall v.38,
N. H. 304, the doctrine of v. Charlestown recognized.wasHaywood

Another of is a re-aspect this is this : therequestion Where then
cord of an actual of in notout the but it is defectivelaying highway,

with,some aré theshowing requisitionstatute to have been complied
at tojury infer, from the use of the forliberty way any periodpublic

less than that in with 1such was facttwenty years, requisition complied
Where the record is so as afford that byancient to a presumption
the ofdeath the actors it and is recordedamended,cannot be what

leads to anaturally belief that the statute haverequisites probably
inwith,been of not stated thecomplied some arealthough them

record, a at find withjury record,would be to from suchliberty proof
andtown,that the usedway so recorded was made and thebyopened
hadfor than beenmany years less that thethough twenty, proceedings

andregular, the of the statute with.requisitions complied
In v. N.Alstead, 59,State 18 H. it was that the jury mightdecided

andstanding;make such from a of ininference record forty years’
to the fact thatlaying down this doctrine the Court does not allude

thecase,in that the had and used bythe beenappeared way opened
embraced,for havebut we think the mustpublic many years; opinion

use; forfounded,as one of it thisthe elements on which was public
without inference can besuch do not understand that such anweuse,
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used,orif hasthe road never been openedthe contrary,made. On
not legallymust that it had beenrather bewe think the presumption

anddidthe record not show any application;laid out. In this case
toleftit that it bemightwas heldthirty-nine years,after ofthe lapse

the statutefind a withinstructions, to compliancethe withjury, proper
ofrecord335,in v. 3 N. H. theAtkinson,this In Pritchardrespect.

and theof damages,no or awardthe showed applicationhighway
thatanof years, opinionseventeenCourt, expressedafter the lapse

out select­byin of apursuance layingwhen a has been madehighway
the,.a as suchmen, by publicused for considerable timeand has been

anin appli­a be warrantedjury presumingwithout wouldinterruption,
an of thenotice, damages.cation and adjustmentand

H.Robertson, 524,9 N.Cavis v.In to this is the doctrine ofanalogy
that a9 N. H. it held369, juryand where wasBarrington,v.Northwood

ofan andofficer,of the choice of prooffrom the recordinfermight
atthat town meetinghis in office for one theyear,served thehaving
ofThis was after the lapsewarned.legallywhich he was chosen was

it torecord,of was be pre­about from date the whentheforty years
So annot be made.of the record couldsumed that an amendment

is to have accom­shownread,ancient be wheremay possessiondeed
v.its Homerof execution.it, Cilley,without otherpanied proof

97,14 N. H. 98.
Revisedthat before theit is clearquitethese authoritiesUpon

itsselectmen,out andStatutes of a laid theway bythe construction
evidencea less than wastwenty years, uponuse for evenpublic period

at libertya would have beenwhich, in connexion with the record jury
record,not the the statutefind, byto that in some shownparticular

with, it that thehad in fact whenespecially appearedbeen complied
an of theso ancient that amendmentwere of a dateproceedings

admissi-is, thethen,The whetherquestionrecord could not be made.
Statutes.has taken the Revisedaway byof this evidence beenbility

maya defect in the record beIt is that be cases wheremayclear there
had beenas that an inby writingdirect applicationsupplied proof,

In such aits contents adduced.and so oflost,made and was proof
andor destroyed,has been lostcase, and also where the entire record
use,ofcontents, longof its proof publicthere was some evidence
andhave great weight,mightless thanthough twenty years, properly

itdoes not render incompetent.we that the statuteare of opinionthe
landsof limitations and the sales ofto the statuteThe laws in respect

this The adversefurnish illustrations oftaxes,for position.non-resident
toduration or as barnot of such characterof land bemayoccupation

towith other evidenceweighedreceived andaction,an it beyet might
taxes,landa sale of fora setsSo, upa lost when partydeed.prove

thatit notto render improbableand of theshows enough proceedings
and also showswith,hadstatute been compliedall the of therequisites

hasof the probablyevidenceordinary proceedingsthat some of the
of theand quiet possessionthenaccident, longbeen lost time andby

facts, ordinarytheas evidence of particularland be left to themay jury
v.This offound. is the doctrine Waldronof which cannot beproof

3 N.Tuttle, H. 340.
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Tlie arise here.of it canquestion hardlyabandonment would seem
If the find it must a usefinding publica bejury legal byhighway,

used asa in wasduring when the at theperiod point questionway
tolittle, thesay least, as at time since.any

out,Should it laid ahereafter that the highway legallywasappear
a as toquestion might had non-userbe made there been suchwhether

furnish thatobserved, however,evidence of It beabandonment. will
between the cross has beenalwaysand street thefence cross way
opened sides,and land on whofences the bothbymaintained owners
have used it for to fordriving carting agricultural pro­cattle pasture,
ducts, manure, for for had occasion.theyother whichpurposesand
Nor is such resumed theanythere that land owners haveevidence

a claim ofoccupation the land the underwayof over passeswhich
Ifright. then the and thealways publichas beenway kept open,

never excluded, a highwaybut the has been used asway always public
by the land owners for to their farms and for farming purposes,access
it has lost bybe that the beencould contendedhardly public right

;Angel Alstead,abandonment. See 323­ State v.Highways,on sec.
18 N. 59;H. v. 42 N. H. is notWebber 326. It probable,Chapman,
however, should,that this and if it it is to bearise, pre­willquestion
sumed that itthe facts will appear.morebearing fullyupon

It is also contended that if road is establisheddefendant,the theby
by alone, used,—use the is to so much as has actuallylimited itpublic
that is, the enjoy­travelled track the theand needed forspace proper
ment of that But this is a for the Thejury.wepart. questionthink
easement is not to and thelimitednecessarily paththe travelled
ditches on for manybut the road hasside,each where been fenced out
years it, aabout the there is control juryand towidth, nothingusual
would tobe in fencesjustified whole the bethefinding space between
a cited.public on and casesHighways, 155,sec.Angelhighway.

681; 309;Rex v. 3 B. & Pick.Waite,v. 17Wright, Adolph. Sprague
so 35 N. H.Portsmouth,and the was belaw understood to in v.Willey

311, 312, and in When theux. 49 N. H. 173.v. Plymouth,Coffin &
owner of land and throws itfences out a suitable for aspace highway,

toopen is foraccordinglythe as and it and usedsuch,public accepted
ortwenty more whole spacea find that theyears, mightjury properly

was so and wroughtdedicated a of it wasalthough onlypartaccepted,
for travel. It is that thequite wroughtobvious the betweenspace

and forroad its be asexterior limits needed for various purposes,may
road, constructingearth forfurnishing and other materials themaking

andculverts and inmaking the travelledwatercourses, changes path,
118; and forv. 13 Met.avoiding obstructions snow—Com.by King,

andthese isother togiven very generallythe highwaysreasons space
canmuch more and therethan what is the travelledbyoccupied path,

be no fencesdoubt that it is for a to from ancientfind,jurycompetent
and be­other true limits of a extendhighwaycircumstances, that the

the wrought road.yond
case iselect, discharged.either thepartyIf


