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Keyes & a.American Co.v. Slate

both, butmade onA suit defendants and servicewas twobrought against
and the auditor’smistake the entered oneby only,action was against

auditor thethe At the trial before thecommission followed entry.
both, both withoutcause was the trial proceeded againstopened against

in the Courtand the was favor of both. Afterwardsobjection, report
byand to be amended the nameallowed the commissionentry inserting

defendant,of the other and it held that the amend-wasupon exception
ment was allowed.properly

Assumpsit Co. andHenry the American Slateby Keyes against
defendants,W. The on but theEmery. writ was served bothGeorge

action entered on the docket the Slate Co. alone. Atwas against
Term, 1866,March Nathan B. wasFelton, auditor,Esq., appointed

and hima commission issued to in the Slate Co. were thewhich only
defendants At auditorTerm, 1869,named. the made aSeptember

“claims,all and thatreport disallowing the defend-plaintiff’s finding
did allegesants not in andmanner form as the in hisplaintiffpromise

declaration.” This enclosed in an whichwas thereport envelope upon
“auditor iswrote other Enclosed as audi-things), my report(among

tor in in incourt,the action said which ispending Henry Keyes plain-
tiff and The American and W.Slate areCompany George Emery
defendants.” At the term the auditor filed an affidavit, inpresent
substance as follows:

“ I did not notice that commission both thewas not defend-against
ants. againstThe case was asby the counselpresented plaintiff’s the
American Co. and andSlate W. the allGeorge Emery, hearing the

was The isway both the writ boththrough against parties. against
and Iserved on both. found the on theagainst ground thatplaintiff
said and said notW. werecompany George Emery jointly chargeable

the evidence.”upon
to it was ruled in substance that the andSubject docketexception,

the ofcommission should be amended name W.by inserting George
as a or theEmery defendant, recommitting invalidatingwithout report.

The made thiswrit, and auditor’s affidavit are of statement.report, part
reserved,The case was

H. forA. Bingham, plaintiff.Cr.§-

Biand,O. E. B. for defendants.W.

auditor hadBellows, C. J. The trial before the was as ifprecisely
defendants and the auditor’sagainstthe suit had been entered both

ithad named both. The whose business wascommission plaintiff,
commission,- included,assumed that both wereto obtain theregularly

-his Theand tried cause. amendment then wouldand so opened
sides,to on all andwhat it besupposedmake the case wasmerely just

in affected thedegree byand not the slightestthe trial result were
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omission in the orentry commission. The amendment therefore
could not the In such it is com­prejudice cases thepossibly plaintiff.
mon to allow Deamendments. In v. Roche­practice Pickering Wife&
mont, 67,45 N. H. where there was a andmoneycount for had

to use of the andreceived the a of an auditorplaintiff, againstreport
the defendant the allowance of anprovisionally dependent upon

thatamendment, the to the use of thealleging money was received
wife thebefore return of the the amendmentmarriage, upon report

andwell,was allowed and held the was received as evidence.report
In that case the variance would have been fatal of course but for the
amendment. The auditor’s commission towas of course the causetry
of ;action in the declaration,set and to that alone he was swornup

trial for cause,but inasmuch as the was tothe real receivedmoney
thealone,use of the wife and auditor’samendment was allowed thethe.

report preserved.
think,This we covers whole involved in thisauthority, the ground

cancase. When the Court see that an of thisamendmentclearly by
sort and fullwill be that the have had a andjustice promoted parties
fair trial and could not have been the defect to beinjured by proposed

amendment,remedied we canthe no to allowanceby objectionperceive
of such in the discretion of theamendments Court.

us,In thethe case before cause of action in decla-very set theup
ration andhas been tried decided. The has hisfairly takenplaintiff

andchance of a favorable to be toobliged set aside thereport, report
character,for a mistake of this which has had noclearly effect upon

the ofmatter seriousresult, would be theregret. Fortunately practice
cases,of in suchamendments even after is too wellallowing verdict,

to doubt of theanyestablished leave of it here.propriety adopting
is toUnless other be mustmade, there bedisposition

on theJudgment report.

Cummings & a. v. Tute.

a has been referred a rule Court,When cause of and the refereeby
a the maymakes Court or recommit the asreport, accept, reject, report,

shall the evidence beforeseem the Court.uponproper
inWhere a motion was made such case before referee for a contin-the

uance, in that the defendantorder receive notice of themight personal
referee,motion denied the and the hadwhich was wasbyhearing, hearing

and made,a and no of discretion orwasreserved submittedreport question
referee, will,to the ifCourt the the Court suchby notwithstanding,

Court,course seems and the theevidence beforeequitable uponproper
recommit the a furtherand the cause forreport hearing.

(Smith, J., dissenting.)


