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omission in the entry or commission. The amendment therefore
could not possibly prejudice the plaintiff. TIu such cases it is the com-
mon practice to allow amendments. In Pickering & Wife v. De Roche-
mont, 45 N. H. 67, where there was a count for money had and
received to the use of the plaintiff, and a report of an auditor against
the defendant provisionally dependent upon the allowance of an
amendment, alleging that the money was received to the use of the
wife before marriage, upon the return of the report the amendment
was allowed and held well, and the report was received as evidence.
In that case the variance would have been fatal of course but for the
amendment. The anditor’s commission was of course to try the cause
of action set up in the declaration, and to that alone he was sworn ;
but inasmuch as the trial was for the real cause, money received to
the use of the wife alone, the amendment was allowed and the auditor’s
report preserved.

This authority, we think, covers the whole ground involved in this
case. When the Court can. see clearly that by an amendment of this
sort justice will be promoted and that the parties have had a full and
fair trial and could not have been injured by the defect proposed to be
remedied by the amendment, we can perceive no objection to allowance
of such amendments in the discretion of the Court.

In the case before us, the very cause of action set up in the decla-
ration has been fairly tried and decided. The plaintiff has taken his
chance of a favorable report, and to be obliged to set aside the report
for a mistake of this character, which clearly has had no effect upon
the result, would be matter of serious regret. Fortunately the practice
of allowing amendments in such cases, even after verdict, is too well
established to leave any doubt of the propriety of adopting it here.

Unless other disposition is to be made, there must be

Judgment on the report.

Covmnes & A. 9. TuTE,

‘When a cause has been referred by a rule of Court, and the referee
makes a report, the Court may accept, reject, or recommit the report, as
shall seem proper upon the evidence before the Court.

‘Where a motion was made in such case before the referee for a contin-
nance, in order that the defendant might receive personal notice of the
hearing, which motion was denied by the referee, and the hearing was had
and a report made, and no question of discretion was reserved or submitted
to the Court by the referee, the Court will, notwithstanding, if such
course seems equitable and proper upon the evidence before the Court,
recommit the report and the cause for a further hearing.

(SmrTH, J., dissenting.)
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Morion by defendant in Stephen H. Cummings and Oren H. Boyn-
ton v. Renselear Tute, to recommit the report of a referee, or to dis-
charge the rule of reference.

It appeared that defendant lives in Boston, Mass., and is frequently
absent from home on business; that the hearing was originally ap-
pointed for Aug. 81, 1869 ; that defendant’s counsel were notified sev-
eral days before, but did not succeed in getting word to defendant till
lhe day before ; that the defendant’s counsel requested a postponement,
and the hearing was postponed to Sept. 14. On Sept. 9, 1869, defend-
ant’s counsel wrote to plaintiffs’ counsel that, on account of absence of
witnesses, defendant wished to have the case continued ¢ until some
two months hence ;”” adding * the hearing before the referee we will
agree upon soon as convenient after Sept. term.” Sept. 10, 1869,
plaintiffs’ counsel replied, “I will let the hearing be continued till
after court.” On Sept. 14, 1869, defendant’s counsel did not attend
before the referee, and the hearing was adjourned to Nov. 9, 1869.
Soon after, one of defendant’s counsel was verbally informed by plain-
tiffs’ counsel of the time to which the hearing was adjourned, but soon
forgot it. Within a few days before Nov. 9, plaintiffs’ counsel casually
mentioned to defendant’s counsel the time of hearing. Defendant’s
counsel immediately wrote defendant, but failed to receive a reply, their
letter not reaching defendant. Nov. 9, defendant’s counsel appeared
before the referee and moved for a continuance, which was refused.
Defendant’s counsel cross-examined plaintiffs’ witnesses, and stated
their views of the evidence to the referee. The referee found for plain-
tiffs. The referee, in his report, says defendant’s counsel asked for a
further continuance to some time before the next term of court; ¢ the
plaintiffs were not willing for a further continuance of the case, and the
hearing was had.” If the referee had reserved all discretionary mat-
ters for the Court, the Court would have recommitted the report upon
terms. But as no questions had been reserved for the Court, the mo-
tion to recommit was denied, as well as the motion to discharge the
rule. Defendant excepted.

The case was reserved, together with all questions within the discre-
tion of the Court at the trial term.

c. W. & H. D. Rand, for plaintiffs.
Farr & Son, for defendant.

SARGENT, J. In this case the cause was commiftted to a referee un-
der a rule of Court, by agreement of parties, and the report of the
referee is made upon a hearing of the testimony on one side only,
though the counsel for defendant appeared and cross-examined plain-
tiffs” witnesses and stated his views to the referee, after having applied
for a continuance without effect.

There is no claim that the referee did not give proper notice to the
counsel, but the difficulty was in getting actual notice to the defendant.

It is claimed that there was some carelessness on the part of defend-
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ant’s counsel in the last instance, in forgetting the first verbal notice
that was given them of the adjournment ; but upon that point the evi-
dence is conflicting, and after the second notice they were not able to
reach the defendant seasonably to notify him of the hearing.

We donot see that any blame can attach to the referee or to the plain-
tiffs’ counsel, or that the referee acted with impropriety or partiality
upon the evidence before him at the hearing, nor do we see any cause
to set aside his report. :

But when his report is returned to court, and a motion is made to
recommit, our impression is that it has usually if not always been con-
sidered a matter within the discretion of the Court at the trial term,
upon such case as may be made before that tribunal, whether the re-
port shall, for any cause, be recommitted or not. If the Court thinks
upon the whole that it would be better that a further hearing should
be had before the referee upon any particular point, or upon the whole
case, our understanding of the practice is that the report is recommit-
ted, and that in order to recommit the Court are not obliged to find
that the referee has done anything wrong, or made any wrong ruling
or wrong decision upon the evidence as it stood before him.

It is said that the Court will make every reasonable intendment in
favor of the awards of referees, and that is so when it appears that
there has been a full hearing of both sides, and the case has been fully
considered and decided upon its merits. But in order to have this
rule apply, the Court should see that every proper facility is afforded
to all parties to appear and be heard by himself and witnesses; as well
as counsel.

The defendant in this case, without any fault of his own, so far as

appears, has received in fact no notice of the hearing, and has had no -

opportunity to be heard upon the merits of his case; and we think
that the conclusion of the presiding Judge was probably correct, that
it would be well, upon such terms as would be just between the parties,
to allow the defendant to be heard upon:the merits ; and we think he
had full discretionary powers in the case, whether the referee had re-
served any or all matters of discretion, or none.

In voluntary submissions to referees, it is provided that the Court to
which the report is made, may accept, reject, or recommit the same
for further consideration. Gen. Stats., ch. 232, sec. 11.¥ And that is

* Nors. Morey v. Hardy, decided March adj. term, 1862, Mer. Co.,
illustrates the practice under the statute. That was a submission, in con-
formity to the statute, to three referees, and the submission was returnable
to the trial term for said county. Upon the filing of the report in court,
the defendant appearing specially, objected to the reception and considera-
tion of the report therein, first, because it was not “delivered” to the
Court by one of the referees in person, but was sent by counsel, and sec-
ond, because it was not “transmitted” to said Court in an envelope “seal-
ed up by them.” After a full hearing of all parties, the objections were
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only giving the Court the same power which they were understood to
have in case of a submission under a rule of Court.
Upon the finding of the Court at the trial term, the report should
be recommitted.
Report recommitied.

Swmire, J., dissented, but delivered no opinion.

- Warrcser v. Benrton.

The opportunity or facility afforded by a new highway for the petitioner ‘==

to open a new way for timber and lumber from the petitioner’s saw-mill
over the petitioner’s land to said highway, is not a special or peculiar
benefit which the commissioners are authorized to consider and deduct
in estimating the land damages to be awarded to the petitioner.

The provision of the General Statutes that courts may limit and allow
costs “for good cause shown,” is the same in substance with the pro-

- vision of the Revised Statutes, that the court may limit and allow such
costs “as they deem just and reasonable.”

Purimion of Sarah W. Whitcher for the assessment of damages
occasioned by the laying out of a highway in the.town of Benton.

The commissioners in their first report found that the damages were
fully offset by the advantages to the petitioner, and awarded no dam-
ages. The report stated that the parties agreed at the hearing that
the decision of the commissioners should be final. The report having

sustained by the Court (Berrows, J.) After these objections were re-
moved, the question arose as to the proper practice when such reports were
returned to court in pursuance of statutory submissions. The presiding
justice continued the cause nis{ in order to take the opinion of the full
bench. The rescript of the opinion sent down to the trial term was as fol-
lows: “The Court say that notice of the return and entry of the award or
report of referees is necessary, and think that it may now be continued
with an order of notice,returnable next term. In case in 4 N. H. Reports
notice must be in writing,~and proof of it by parol, and evidence of it in
affidavit, not safe.” '

Shirley and Bperett, for plaintiff.

Flanders, Pike & Barnard, for defendant.
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