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omission in the orentry commission. The amendment therefore
could not the In such it is com­prejudice cases thepossibly plaintiff.
mon to allow Deamendments. In v. Roche­practice Pickering Wife&
mont, 67,45 N. H. where there was a andmoneycount for had

to use of the andreceived the a of an auditorplaintiff, againstreport
the defendant the allowance of anprovisionally dependent upon

thatamendment, the to the use of thealleging money was received
wife thebefore return of the the amendmentmarriage, upon report

andwell,was allowed and held the was received as evidence.report
In that case the variance would have been fatal of course but for the
amendment. The auditor’s commission towas of course the causetry
of ;action in the declaration,set and to that alone he was swornup

trial for cause,but inasmuch as the was tothe real receivedmoney
thealone,use of the wife and auditor’samendment was allowed thethe.

report preserved.
think,This we covers whole involved in thisauthority, the ground

cancase. When the Court see that an of thisamendmentclearly by
sort and fullwill be that the have had a andjustice promoted parties
fair trial and could not have been the defect to beinjured by proposed

amendment,remedied we canthe no to allowanceby objectionperceive
of such in the discretion of theamendments Court.

us,In thethe case before cause of action in decla-very set theup
ration andhas been tried decided. The has hisfairly takenplaintiff

andchance of a favorable to be toobliged set aside thereport, report
character,for a mistake of this which has had noclearly effect upon

the ofmatter seriousresult, would be theregret. Fortunately practice
cases,of in suchamendments even after is too wellallowing verdict,

to doubt of theanyestablished leave of it here.propriety adopting
is toUnless other be mustmade, there bedisposition

on theJudgment report.

Cummings & a. v. Tute.

a has been referred a rule Court,When cause of and the refereeby
a the maymakes Court or recommit the asreport, accept, reject, report,

shall the evidence beforeseem the Court.uponproper
inWhere a motion was made such case before referee for a contin-the

uance, in that the defendantorder receive notice of themight personal
referee,motion denied the and the hadwhich was wasbyhearing, hearing

and made,a and no of discretion orwasreserved submittedreport question
referee, will,to the ifCourt the the Court suchby notwithstanding,

Court,course seems and the theevidence beforeequitable uponproper
recommit the a furtherand the cause forreport hearing.

(Smith, J., dissenting.)
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Boyn-in Oren H.Motion H. andby Cummingsdefendant Stephen
Tute, referee,v. to of a or to dis-ton Benselear recommit the report

the rule of reference.charge
It defendant and isBoston, Mass., frequentlythat lives inappeared

business;absent from on the was originallyhome that hearing ap-
1869;31,for notifiedthat counsel were sev-Aug. defendant’spointed

before, did in toeral not word defendant tilldays gettingbut succeed
;the the aday before that defendant’s counsel requested postponement,

and the 14. On 9,1869,was to defend-hearing postponed Sept. Sept.
that,ant’s counsel to on of absence ofwrote counsel accountplaintiffs’

“witnesses, untildefendant wished to the case continued somehave
“monthstwo hence the referee we willadding hearingthe before

asagree 10,soon convenient after term.”upon Sept, Sept. 1869,
“ Icounsel let the be tillplaintiffs’ will continuedreplied, hearing

after court.” didOn not attendSept'. 14,1869, defendant’s counsel
before the and toreferee, the was Nov. 1869.adjourned 9,hearing

after,Soon wasone of defendant’s informedverbally bycounsel plain-
tiffs’ counsel of tothe time which washearingthe but soonadjourned,
forgot it. Within a few Nov.days 9,before counselplaintiffs’ casually
mentioned to of hearing.defendant’s counsel the time Defendant’s
counsel wrote abut toimmediately defendant, failed receive theirreply,

notletter defendant. 9,Nov. defendant’s counselreaching appeared
before the andreferee moved for a which wascontinuance, refused.
Defendant’s witnesses,counsel andcross-examined plaintiffs’ stated
their views of evidence to foundthe the The referee forreferee. plain-
tiffs. The inreferee, his defendant’s askedcounsel forreport, says a

“further court;continuance to some oftime before the next term the
notplaintiffs case,were for a of the andwilling further continuance the

Ifhearing was had.” the referee had reserved all discretionary mat-
forters the Court, the Court would have therecommitted report upon

terms. But as no hadquestions Court,been reserved for the the mo-
totion recommit was as as motion todenied, well the discharge the

rule. Defendant excepted.
questionsThe reserved,case was alltogether with within the discre-

oftion the Court at the trial term.

O. H. D. Hand,W. for plaintiffs.

Harr for defendant.Son,<f-

J. In a un-Sargent, this case the cause was to refereecommitted
a Court,ofder rule of ofand the theby agreement parties, report

referee is amade of the one only,on sideupon hearing testimony
though the forcounsel defendant and cross-examined plain-appeared
tiffs’ witnesses and stated his views to the afterreferee, having applied

afor continuance without effect.
There is no that didclaim the not notice to thereferee give proper

counsel, but the was in to thedifficulty actual notice defendant.getting
isIt claimed that there was the of defend-some carelessness on part
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noticeverbalthe firstin ininstance, forgettingant’s counsel the last
evi-thethat pointbut uponthat of the adjournment;was themgiven

able tonotweretheysecond noticedence is and after theconflicting,
him thenotify hearing.ofreach defendant toseasonablythe

to the plain-orattach to the refereenot see that blame cananyWe do
or partialitycounsel, referee acted with improprietytiffs’ or that the

causeanydo seeat nor wehearing,him thethe evidence beforeupon
to set aside his report.

is made tomotionand acourt,his toBut when is returnedreport
con-if not beenhas alwaysthat it usuallyour isrecommit, impression

term,trialat theof the Courtdiscretionsidered a matter within the
the re-that whethertribunal,such case as made beforemay beupon
thinksthe Courtor not. Iffor be recommittedshall, any cause,port
shouldhearingthat a furtherthat it betterthe whole would beupon

the wholeor uponany particular point,be had before the referee upon
is recommit-is that thecase, reportour of theunderstanding practice

findtoobligedare notin the Courtted, and that order to recommit
rulingwrongor made anywrong,that the referee has done anything

him.beforeas it stoodor decision the evidencewrong upon
inreasonable intendmenteveryIt is said that the Court will make

thatis so itthat whenreferees, appearsof of andfavor the awards
has been fullyand the casesides,fullthere has been a of bothhearing

have thistoBut in ordermerits.considered and decided itsupon
is affordedfacilityeveryrule the should see that properCourtapply,

as wellwitnesses,andhimselfto all to and heard bybeparties appear
as counsel.

far asown, soof hisfaultanyThe defendant in this case, without
nohadand hashearing,in notice of thehas received fact noappears,

thinkcase; and weof histo be the meritsheardopportunity upon
correct, thatJudgethat of was probablythe conclusion the presiding

the parties,betweenit as would bewell, justwould be such termsupon
think he; and wemeritsto allow the defendant to be heard upon'the

had re-refereecase,in the whether thehad full discretionary powers
or none.discretion,allserved or matters ofany

Court totheis thatreferees, itIn submissions tovoluntary provided
the sameor recommitis made, accept, reject,which the report may

that is11.* Andch. sec.Stats., 232,for further consideration. Gen.

* Co.,Mer.term, 1862,decided March adj.v.Note. Morey Hardy,
insubmission, con-That aunder the statute. wasillustrates the practice

referees, returnablewasand the submissionstatute,to the to threeformity
court,inthethe of reporttrial term for said county. Upon filingto the

considera-andthe receptiontothe defendant appearing specially,objected
”“ thetodeliverednottherein, first, because it wastion of the rej>ort

counsel,and sec-byin but sentone of the referees wasby person,Court
“”“ seal-in an envelopeit transmitted to said Courtond, because was not
werethe objectionsalla full of parties,ed them.” Afterby hearingup
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toonly the Court the same which were understoodgiving power they
have in ofcase a under a rule of Court.submission

shouldthe of the Court at the trial theUpon finding term, report
be recommitted.

recommitted.Report

Smith, noJ., but delivereddissented, opinion.

Whitcher Benton.v.

aThe or afforded for thenewopportunity facility by highway petitioner
to a new for timber and lumber from thewayopen petitioner’s saw-mill

aover the land to issaid not orpetitioner’s highway, special peculiar
benefit which the commissioners are authorized considerto and deduct
in landthe to be awarded to theestimating damages petitioner.

The of the thatGeneral Statutes courts limitprovision may and allow
shown,”costs good“for cause is the same in substance with the pro-

• Statutes,vision of the Revised that the court limit andmay suchallow
andcosts “as deemthey just reasonable.”

Petition Sarah W. Whitcher forof the assessment of damages
occasioned the out of a in ofby laying highway the-town Benton.

The incommissioners their first found that thereport damages were
offset the tofully by advantages the and awarded no dam-petitioner,

thatages. The stated the atagreed thereport parties hearing that
the of thedecision commissioners should be final. The report having

the Aftersustained Court theseby objections(Bellows, J.) were re-
moved, the arose as to the practice when suchquestion proper reports were
returned to court in of statutory submissions. Thepursuance presiding

the nisi in tocontinued cause order the of theopiniontake fulljustice
the to the trial termbench. The of sent downrescript opinion as fol-was

“ entry: notice of return and oflows The that the thesayCourt award or
andof referees is think that it bereport necessary, nowmay continued

innotice,an of returnable next term. In 4 N. H.with order case Reports
in it andbynotice must be of evidence ofproof parol, it inwriting,—and

affidavit, not safe.”
Everett,and forShirley plaintiff.

Flanders, Barnard,Pike for defendant.&
Reporter.
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