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character,in of and ofthink,And we view the expenseimportance,
these alterations from the was abundant and com-original thereplan,

from at find a re-evidence which the would be topetent libertyjury
of ifcontract,scission the ever was such contract.original therespecial

rescinded,In a ofcontract cannot unless consentgeneral, be by
both in a But ancase of fraud. Cont. 812. ex­parties, except Chitty

Little,to that v. 7press agreement effect need not be shown. Fuller
541;N. H. N. H.114;Hill v. 4 Pick.Green, Woods,v. 17Bailey

365; v. Leonard, Pick. 181.Sayward 7
In v. 8 822, beingExch. the defendant aboutDeBernardy Harding,

to erect seats for of the of Wel­viewing the funeral Dukeprocession
entered into an alington, agreement foreign agent,with the plaintiff,

to make the scheme known' of tickets for the seats.abroad, and dispose
The was to be a cent-­plaintiff paid for his and expenses by perwork

onage the tickets incurredwhich he sold. After the hadplaintiff
certain butexpenses, tickets,before sold the defendant desiredanyhe
him not to of them, as he sell them himself. Thedispose plain­would
tiff sent all funeral de­accordingly and after theapplicants him,to
livered to the defendant a bill for and incurred.work done expenses
The defendant the the work.paid but to forrefusedexpenses, pay
The court held that it was a for the originalthe whetherquestion jury
contract was not consent,rescinded wasmutual and whether thereby
not a new forcontract that the.implied the should beplaintiff paid
work asactually done, aupon meruit.quantum

The correct,instructions of andwere,the court in our opinion,
there must be verdict.on theJudgment

v. BeardGrant & a.

The ratification, circumstances,full all anof the of actupon knowledge
done one to be an a au-by assuming equivalent toagent, prioris
thority.

Such transaction,back andratification relates to theincorporates original
that,so as their con-between the and are beparties, rights interests to

act,sidered as the of fromat time the andarising original merelynot
ratification;the date of the and of thea suit to enforce the obligation

ratifies, to allis,who intents and a foundedparty uponsuitpurposes,
the contract,act or and not the act oforiginal ratification.upon

In ofcase,such no the act ratifi-new is toconsideration necessary support
cation.

A, repairsB,Where act the of certainto asassuming agent procured
in author-to be the factupon wagons by beingmade A notplaintiff,

ized B contract,to make and B to and rati-by the afterwards assented
fied the liableHeld,act of such make B tothat ratification wouldA—
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the thein B wagonsfor the ownedplaintiff, whetherassumpsit, repairs,
or received orbenefit from the of them not.any repairs

on TheAssumpsit, wagons.to recover for two plaintiffrepairs
that the be re-the toalleged father, brought wagonsdefendants’ who

theto forpaired, was their and could did bind themagent, payand
defendants,the of the whetherrepairs. Whether father was the agent

thethe fromanydefendants owned benefitwagonsthe or received
rati-and to andassentedwhether defendantsrepairs, subsequentlythe

fied wasthe the evidencecontract, were in on whichquestions dispute
conflicting.

him that heThe father toldtestified thatplaintiff the defendants’
was inacting army defendants).as for his two theagent boys (the

defendants,The thefurther that the credit toplaintiff testified he gave
didhefather,he the on his the becausethough charged work book to

not ofknow the names the defendants.
defendants, in theirThe theevidence tended to show thatplaintiff’s

said thelifetime, made,father’s some after plain-time the wererepairs
totiff’s and paybill was all that ofright; they it,part promisedpaid

the balance.
dulyThe that if the authorizedwere the father wasjury instructed,

the de-agent them,of the and binddefendants to make contractthe
fendants would thisbe in action.liable

in the fatherthat,The were also whetherjury decidinginstructed
to makewas his wereby made)authorized sons the repairs(before

the subsequentsuch a their could considercontract as theagent, jury
evidence, which,fromassent of sons found asthe such(if they assent) •toif authorizedfit, that father wasthe saw find thejury they miglit

far thisso asdone; that,act as he andagent when thegot repairs
of the was evidencequestion concerned,was assentauthorityprior

defendants,to the whether theybe considered ownedcompetent against
or not.the or received benefit from thewagons any repairs,'

ifthat,instructed theyother the were furtherAmong things jury
todid father make thefound that the defendants not authorize their

done,to he hadas whatcontract their but afterwards assentedagent,
this unless theynot in actiontheir assent would make them liable

someat or receivedthe time werewagons they repaired,owned the
the excepted.from To this last instruction plaintiffbenefit the repairs.

find“If the jurythe instruction:requested followingThe plaintiff
oractualthe as the eitheragent,that the father creditprocured

them,todefendants, really givenof and credit wasassumed, the the
eventhem,will bindthe ratification the defendantsbythen subsequent

of the credit.”not have received the benefittheythough may
Yerdictexcepted.The‘instruction was not and thegiven, plaintiff

for the defendants.
toMotion set aside the verdict.

J. H. for theBenton, Jr., plaintiff.
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In ifthis case the in eveninstructed, substance, theywere thatjury
defendants,found thethat father made the as the theagentcontract of

and the was rati-credit to andactually given them, subsequentlythey
fied and thisact,his if had no to doadopted still, he authorityprevious
act, notwould be bound receivedthey theythe ratification unlessby
some from the credit.benefit

We submit that this was and that the instructionsclearly wrong,
asked for should lawIt is of settledhave been a the wellgiven. part
of that aagency ratification and thesubsequent ofadoption previous

re-unauthorized act of an is in allagent, such,or one to beassuming
necessaryspects to an it is thatequivalent original and notauthority;

the act ratified or should done for thehave beenadopted originally
of the party it.adoptingbenefit

And no new consideration is sustain the ratification.tonecessary
301;Bank v. Warren, 580-88;15 N. Y. v. 19 Pick.Culver Ashley,

;v. v.194;46 455 BavisForsyth Maine Bank v. 4 AllenBay, Crafts,
Shields, 325; 107;24 HillWendell v. 5 MeLawrence Cleans.Taylor,

4Bunn, Bing. 722; O. li. R. 20 111.629.Middleton,B. v.f

Fletcher for the defendants.Meywood,f

The refusal of the court to instruct as notthe wasjury requested
error.

The father assuming to act as ofthe theagent defendants would
not make him inagent, himdealingeven with whoparties supposed
to be agent.such

It is a well settled principle law,of that a cannot createperson
himself an agent authoritywithout from the for whom heperson pre-
sumes to act. And the is not bound assumedprincipal by the agent’s
contracts; and a subsequent to "in-be cannotpromise answerable be
forced. 3 Term R. given by757. The instruction court was notthe
error.

The fact that the father assumed to act as the of the defend-agent
ants did not make him such andagent, byassent orthe ratification
the defendants amounted to a to debt or obli-simply promise thepay
gation of another, and is within the of and is void.Frauds,Statute
Gen. N. H.,Stat. 13,sec. p. 407.

In toorder oftake it out the statute mustthere be a consideration
for the and thepromise; consideration in if would becase, any,this
the benefit the defendants fromreceived the and unless theyrepairs;
owned the wagons or received some it a tobenefit, was paypromise
the debt or andobligation of another without thereforeconsideration,
within the statute.

Had the court itinstructed the as thejury requested by plaintiff,
would had liable,have of thethe effect the defendants asmaking

of a third debt, anya newpromise upon withoutparty pre-existing
consideration, which H.would have Elder v. 7been error. Warfield,

391;J. Smith,& Meechv. 7 315. A debtWend. to thepaypromise
of which is is to theanother, not reduced to not beneficialwriting and
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Ala.20Black,v.Statute of Frauds. Martinis within thepromisor,
must beunauthorized contract309. of an agent’sThe ratification

Frauds.Statute ofauthenticated so as to thesatisfy
theforabeing questionof contractThe of ratification thequestion

wouldthe courtbycourt and not for the instruction giventhe jury,
defendantstheinfer ratification as wouldthat there was no such bind

from the contract.unless received some benefitthey
from thebenefitanyHad it that acceptedthe defendantsappeared

fromhave precludedacts he would beenof the unauthorized agent,
action389. ThisMin.not otherwise. 5his butdenying authority,
whichdefendants,of thewas not on theany duty partbrought upon

istransaction, butfrom the wholethe law asrecognizes springing
into becontract, requiresthe statutea whichbrought upon parol

a for the agreement.unless there was considerationwriting
thatis,to the plaintiffThe of referred bywell settled law agency

name of the prin-theanother, signswhere a assumes to act forperson
theand princi-he assumes to act tocipal negotiable paper,for whom

ofacknowledgmentamounts to theact,ratifies the itpal subsequently
hadas hethoughis the sameown,the as his and in lawsignature

althoughandhimself, signing;or had authorized thesigned the same
ofor defaultfor the debtbe,in it or to answeris, maythose matters

theact ofanother, signing principal’sfact of the ratification of thethe
tois liableandstatute,name takes case out of the the principalthe

himself.undertakingthe as had he thesignedsame he would beextent
act of theof theand ratificationis in thewriting,The thenpromise

signing,in name back to the originalthe datesagent signing principal’s
andand in writing,and ormakes an original undertaking promise,it

those casesand takesa himsigned by by lawfully authorized,person
out from the of the statute.operation

eir-of all thefullFoster, ratification, knowledgeJ. The upon
anto beassumesof of an act done one whocase, bycum’stances the
theratificationsuchto aagent, equivalent authority. Byis prior

hadas ifand heto allfully,will be bound as intents purposes,party •the act.or concerningdirectionoriginally given authorityexpress
ofrecognitionA ratified anmay by express parolcontract beparol

thewhensilencethe oract, acquiescence, byor conductby implying
may be­to And so thefaith, principalinparty, good ought speak.

onStory Agency,original authority.to theestopped deny agent’s § ­
538; sp­De­H.; ; v. 10 N.239­ on 112­ HatchContracts Taylor,Metcalf ­

232; v.12 Davis SchoolN. H.Co.,Line v. Bellamy Dist­­Manf.atch
D­v.;Wentworth, N. H. 564­; 45rict, Forsyth44 N. H. 399­ v.Warren

20 Ill.Middleton,194; R. Co. v.46 Me. Ohioay, Mississippi 629.&
con-originaltheto andSuch relates back incorporatesratification
andrightstheirthat,tract or so as thetransaction, parties,between
act,the originalat the time ofinterests to asare be considered arising

suit to enforce; and aand ratificationnot from the date of themerely
andto all intentsratifies, is,the the whobyassumedobligation party

onnotandcontract,act ora suit founded theupon originalpurposes,
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the District, cited.;act of ratification. Davis School before Low v.v.
;46 N. H. 8Railroad, Emerson, ;284­ v. MasonStory 737­ v.Doggett

842;1 & v.Woodb. M. Clark’s Executors Van 9 Cr.Crosby, Riemsdyk,­
;153­ 301;Culver v. 19 Pick. v. before cited.Day,Ashley, Forsyth

Therefore tothe consideration theoriginal ratification, thusapplies
contract,made to an andequivalent theoriginal supports implied

promise which the action is founded.upon present
The ratification and not asmerelyoperates evi-directly, presumptive

dence that theby authoritythe act was done oforiginally the de-
;fendants toand it is considerunnecessarytherefore whether or not

the evidence tends to show an original Theauthority. subsequent
is, act;assent andse, a confirmation of the isagent’s there no validper

distinction a andagent’s act,between ratification of the a anddirect
original to for the services rendered thepromise pay by plaintiff.
Wherever there would a consideration forhave been the original en-

ifgagement no or to act as hadagent party assuming agent inter-
vened, such consideration is sufficient to sustainoriginal the act of
ratification.

In none of the cases cited is the of a newsubject toconsideration,
thesupport ratification, alluded to as necessary; but the logical de­

duction from the that the ratification relates back to andprinciple cov­
ers the isoriginal agreement, inconsistent with such awholly proposi­

;tion and the contrary doctrine is held in numerousexpressly cases.
CommercialBank 15 N. Y.Warren,v. and583, casesRep.of Buffalo
cited.

There abundant evidence,was in the case, frompresent which the
jury might have found that the owneddefendants the andwagons re­
ceived ;a benefit from butpositive the such andevidencerepairs such
finding were because it is notwholly unnecessary, material that the
party the should amaking frompromise receive the other par­benefit

act;.ty’s it is if trouble,sufficient any orprejudice, expense, inconven­
ience to the to the isaccrued whom made.party promise Metcalf on

;Contracts 163­ 1 Parsons on 431.Contracts
We are oftherefore the that the instruction of theopinion court to

the jury “that if they found that the defendants did not authorize
their father to make the butagent,contract as their afterwards assent-
ed to what he had notdone, their assent would make them liable un-
less ownedthey the at the werewagons theytime or receivedrepaired,
some erroneous;benefit from the andwas forrepairs,” this reason
the verdict must be set andaside, a

New trial granted.


