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Perry.Jones v.

Where the fence been through-between has dividedland-ownersadjoining
out athe fence-viewers, laywhole the one theby mayof ownerslength

that,lineof furtherthe land in relieved frompart on common and be
partcontribution to of thethere,maintain the fence even thatalthough

fence had been himto and he had built the fence.assigned
In such case the of the restother to a divisionowner will be entitled new

of the fence.

The and The line be-plaintiff defendant landowned adjoining.
tween was 148 rods land lyinglong, west, Perry’seast andrunning —
on the north of Athis and of it.line, highwayJones’s on the south
bounded them both John Carron the and known as theeast, a farm
farm bounded land was notthem both on west,the though Perry’s
all the way of followingthe same from north to south. Thewidth
diagram will lands.the location and form of theserepresent

lands on both sides of the lineThe were used for andpasturage,
at west end was woods andmostlythe bushes. The fence on the line

andhad divided recorded.legallybeen hadPerry a atpiece each end
line, on the as A Bdesignatedof the andplan D F, while hadJones

sections, B C and Cthe two middle D. In the fall of 1867 Jones
out the fence-viewers to examinecalled Perry’s, ofpart the fence on

notifiedthis line (after having Perry, without effect, that it was insuffi-
and him tocient, requested repair it). The fence-viewers examined

and himfence,the Perry’spronounced part insufficient, and gave no-
and him tothereof,tice ordered the same input repair. He repaired

section A and didB,the also tosomething that Dpart between and E,
and also built a new across from Efence to didH, but tonothing the

E and F.between Afterportion timeproper Jones built a new fence
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from E did D E,to also to andE,and the between andsomething part
then called on the who examined the fence andfence-viewers, pro-

sufficient;nounced all theyof two and thatPerry’s pieces appraised
built andpart by broughtJones. Jones this suitrepaired thereupon

to recover halfone the of the fence-viewers on both occasionsexpense
of their out to examine the and also for the sumcoming fence, double
at which the fence-viewers the cost of what Jonesbuildingappraised
had built.

It in evidence that for firstappeared the time notice toPerry gave
Jones of his intention to build a fence from E to and to thatH, lay

of hispart land common which is on the as E E Gdesignated plan
H, time;when the fence-viewers were the the first thatupon ground

so;Jones time,to his and thatobjected after this and be-doing Perry,
fore the fence-viewers were the ground time,the second hadupon
built this from E to didH,fence but the fence-viewers not it,examine
but line;the old and that andkept upon then ever hasPerry since
kept the fence from E to andup H, has done tonothing any ofpart
the onfence the Eremaining three sides of F G inH, but has fact
thrown, and throw,insists his to inright common,said andupon piece
that soby he is of hisdoing relieved to ofliability the fencekeep any

_Z?around said inpiece the linerepair except upon while JonesII\
claims that, under the circumstances stated, hasPerry no toright
throw this of his land in andcommon, thuspart throw Jonesupon the
burden of Ethe fence from to E, which beforebuilding tobelonged
Perry to build. No isquestion raised the ofconcerning legality the
original fence,division of the or as to the of theregularity proceedings
of the fence-viewers, the only question as tobeing toPerry’s right
throw said of his land in common, and thuspart relieve himself from
the burden of amaintaining fence on three it.sides of

Marshall forChase, plaintiff.

As the infence wasquestion and allrepaired, the beforeproceedings
the infence-viewers relation thereto took in fallthe ofplace 1867,
before the General Statutes went into effect, the raised inquestion this
case is to be decided the ofby provisions 136 of the Revisedchapter
Statutes. is,The before usquestion whether this statute shall be so
construed as to allow the defendant to throw a of his land in com-part
mon, as he has to anddo, toattempted thereby relieve himself from

justthe burden that his andagreement the statute would otherwise
him.impose upon

“This statute thatprovides (section the owners of1) adjoining
lands under shall build andimprovement the fence be-repair partition
tween them in sharesandequal that division of such(section 2) any
fence made by the shall&c., be foreverparties, thembinding upon
and land;ofowners andsucceeding the ifthat, the(section 3) parties
cannot agree a division, theupon fence-viewers of the town may make
it. Section thebeing section under which the defendant claims11— “his to do as he has in ifauthority done this that anyprovidescase—
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owners of- lands shall to his landof the ceaseadjoining improve (ob-
serve, that it not or a of shallland),does read his orimply portion

in common,the same he shall not have a to remove hislay right part
the to his as a shall nobut be underpart whole),(referringof fence

to or the so as said land shall inobligation build samerepair long lay
common.”

“Our that lands”and“ land”is, where the wordsposition adjoining
in statute,are this the meant thethereby adjoiningused legislature

knownboundaries,tracts or land as wholetracts or havingpieces piecesof
and not such of whole tracts or as forsuchparticular portions pieces

that thethe time to be underbeing improve-happen improvement;
ment of a of such tracts character to the whole sotracts,part gives

“that they be said to be undermay although everyimprovement,”
so,rod or acre of them is not in fact. See Lawssquare Pamphlet

; 678;of for No. 22 v. 38 Yt.1857, Wilder, WigginVermont Wilder
v. 43 N. H. 261. This must at least afterso,be theSociety,Baptist

thereof have or set tracts orlimited,owners designated, apart pieces,
“and character to them as underbeinggiven improvement,” by

in a divi-fence-viewers,or before theagreement resultingproceedings
Insion of fence such tracts or thethe between 7thpartition pieces.

“ of land” is used,same tractsection of the statute the thephrase
to the lands a division of the fencepartitionafterreferring adjoining

illustrate ourthem, which sustains this view. Tofullybetween posi-”“facts in this lands in question,tion from the case: The adjoining
orstatute,the whole tract ofwithin the of aremeaning Perry’s piece

E,of the line A and Jones’s whole orland, situated northerly piece
not oreverytract of land situated of that line—-and inchsoutherly

land on the north of this with the inchPerry’s line, togetherofpoint
of theor of Jones’s land it on south line. Theadjoining thepoint

“ to thissection, case,his land” in the 11th meanwords when applied
land of division andline,tract or of thePerry’s northerlywhole piece

of in an andinch, it, extendingnot each or other part easterlypoint,
in this Mr.direction on the line. If we are correct position,westerly

from the that he has volunta-obligationcannot relieve himselfPerry
assumed, maintain from E to a ofbeingto the fencerily portionE—

into or commonby layinghis of the by ceasing improve,share fence—
Eland on the the E G-II.by figurethat of his planpart represented

or in common,must cease to layTo this heobligation improve,escape
Aland,tract or of the whole distance fromextendinghis whole piece

to E.
this in this State sustainsof legislation subjectThe history upon

thecited,this In v. before provisionsposition. Wiggin Baptist Society
Mass.,of of the court of the ofgeneral colony passedthe ordinance

statute,11 of our is in1642, quotedin to section partcorresponding
“And if the first man shall after lay openin these words:(page 262) ”“ used in that ordinance wherefield,”his field&c., beingword—the ”” ““ inclosed land—the is in A field is a ofword land ours. piece”“ Inland in our statute. 1718claim meanssubstantially what we”

this the clausesubstantially reenacted, correspondingordinance was
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“to ifAnd,our 11th as first shallsection follows: thebeing improver
layafter said the shall saidhis then hisopen neighbor enjoyfield, half

;to his anduse as aforesaid shall have tolibertyown purchasedfence
purchase H., 1771, 121;the other &c. of N.fence,” Laws pagehalf
see 185, 8,also section 2. the statute ofSection 7 of Peb. 1791page

Laws,H. 1830,(N. reads, “where one shall cease396), partypage
to land, inclosure,or shall his beforelayhis underimprove improve-

common,inment, a tohe shall not have take his ofright away part
the fence,” These statutes all that lands on&c. the idea theexpress

“each fields,”side toof the fence are be as “in-partition regarded
closures,” entire tracts or what has beenpieces, the intentionshowing
of this in timeslegislatures upon point the words ofpast. Although
the statute under consideration are somewhat different from those of

statutes,the older they idea,the same and doyet naturally express
not indicate that the to inlegislature intended make theany change
law. The statutes of the other New States are to the sameEngland
effect—which to show that thetends law thus construed is founded in
justice. 22;Maine, 1857,Rev. of VermontStat. Laws of No.chap.
22; ;Gen. Mass.,of 25 Gen. of Conn.,Stat. 443.chap. Stat. page

A of our statute that Mr.construction would allow toPerry alay
part of his in ascommon,land he claims the toright do, would-be un-

this,In and instances,reasonable and it wouldunjust. many enable
parties to exchange just obligationstheir for lighter ones, and thereby
to injure of landsthe owners theirs. couldadjoining They use the

tostatute their fraudulent acts in this In thisprotect caserespect.
Mr. to of allPerry seeks avail himself the benefit of the fence that
the maintain,statute the to Bfrom D—requires plaintiff extending to
a distance of rods —and insixty-nine return, to buildwishes only
portions of fence, viz.,his of the thosepart portions extending from—
A Bto Dand from to E(thirty rods), (thirteen distancerods)—a
of in all. It isonly forty-three rods that istrue he also toobliged

Emaintain to butH,the fence from this is asshort withcompared
E, build;the from E to he todistance andought besides, it—what

does not in thebenefit the least. Theplaintiff mustplaintiff build
the E in additionE,fence from to to the sixty-nine rods required
of him in landstatute, inclosed,order to hisby keepthe which is un-
fair and And the case shows that Mr. Perry intendedunjust. to do
his this for he to hisneighbor neglectedinjustice, repair fence after he
was, in a notifiedmanner, of its andinsufficiencyneighborly requested
to it,it. till hisInstead of he waitedrepair repairing neighbor was

to relief,to the fence-viewers for and thenobliged appeal for,the first
Etime he said to fencehe was build the from to andgoing H, soon

afterwards did can theso. Cases be whereimagined injustice would
be even The statute should not be so construedgreater. as to admit

;of this the did not intend suchinjustice legislature any thing.

Chas. P. forSanborn, defendant.

The raised in this Cansingle is,case an land-question adjoining
VOL. 10L.
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owner, common,inland,his or itto ofby improve layingceasing part
offrom or hisrebuildingthe ofobligation repairing partrelievedbe

common,infence the ordivision soseparating portion unimproved,the
?the land-owneradjoiningfrom

arewith to and their maintenance createdlaws reference fencesAll
ofthe common law in thatstatute, requiring nothing adjoin-regardby

H.,31 168-9.Towle,v. N.land-owners. Grlidden pp.ing
tothe shall be giventhen turns construction thatThe question upon

the136 of Rev. Stats.chap.
the to fence isobligation adjoining-that statute betweenonlyUnder

11 the providesunder Section of sameimprovement. chapterlands
“ of land shall cease toif the ofany adjoining improveownersthat

a toland, common,the he shall not have rightor shall same inlayhis
the shall under no tofence, obligation repairhis of but bepartremove

inso land shall common.”same,the as saidlong layor rebuild
“ im-his- land underonlythen was to fenceobliged againstPerry

and con-E G underThe E H was not improvement,partprovement.”
was not it.he to fenceobligedsequently

common,laid in thebeen once and subsequentlyhaving improvedIt
11 two things,section whichquoted provideof above apply,provisions

fence,shall not his of nor be underhe remove thepartthat—viz.,
“to it as sa!id land shalllong layor rebuild soobligation repairany ”” ”“ “ tocommon; his land and land unquestionablysaid referringin

of E all hisBy H,laid in common. the the fenceland so erectionthe
fenced.under wasimprovementland

ofto is for the mutual benefit andfenceobligation protectionThis
and one not benefit orwhere needs theparty protectionboth parties,

as to him.ceasesobligationthat
to,of the in statute referredintention thelegislature, passingThe

reasonable; to toa law that should andenact be butjust givetowas
and un-asked the would be bothby unjustconstruction plaintifftheit

reasonable.
his landpartMr. desired to the ofPerry improve only designatedIf

“ orchard” an a rod or twoorchard, squareas orbydiagramon the
aand fenced such it would beimproved piece,properlyas a garden,

him to maintain rods of fence adjoin-to require seventy-ninehardship
fromland when he no or protectionreceived benefithis commoning

hold and hold thatsuch a construction the court mustmightit. Upon
onof one acre a thousand acre lot was the improve-improvementthe

thatlot, and it should all be fenced.of the wholement
ofnow to maintain more than his shareobliged justJones isIf Mr.

it Mr.E,A he must make a of Perry.from to re-division withfencethe
clear;isdivision, remedyto a Jones’s statuteagreeIf will notPerry

suffered anyonce neither will havebeing made, partyand the division
wrong.

is,and onereserved, only argued,O. J. The theBellows, question
a tractin common of aland-owner can lay partwhether one adjoining

legallyand where the had beenland once under fenceimprovement,of



139December, v. PERRY.JONES1870.]

ofand of the burthendivided, thus relieve himself maintaining the
In of the whichfence. this on the line partcase the fence defendant

thebyto in in the divisionproposed lay common, fence-viewers, had
all had oncebeen to and the fence beendefendant,the builtassigned
throughout the entire line.

If all thedivision,in land ofby laying common, after such one pro-
onprietor him,the so to he could throwtherebyline assigned upon

the other the the wholemaintainingburthen ofproprietor fence, not
only landcommon,the land laid in but theagainst against which re-

manifestlymained enclosed and it would be asimproved, so-unjust to
bear a construction should allow aagainst which tostrongly bepart
so laid in common. On Rev. ch.Stat., 136,this the 2,sec.point pro-
vides that ina division of made thebyfence andparties writing, re-
corded, shall be the and allforever binding upon parties succeeding

land;owners and 3and sec. aof the thatoccupants provides division
bymade of the same as athe fence-viewers shall be force division made

the at theby These terms are but sameparties. time itexplicit, is
that may agreement changethe orunquestionable parties by abrogate

;such that if oneclear,division and it must be equally party inlays
allcommon the the to himassignedland fence toadjoining maintain,

he must be as assented to theregarded having abrogation of that di-
vision. it,has and havingHe elected to abandon voluntarily de-
stroyed its he could not be to itenforcemutuality, permitted against
the other owner.

This is byview countenanced decisions in otherstrongly States to
the ifeffect that the land of one owner isadjoining sold in different

fences,a division of the thatafter so new conterminousparcels, proprie­
tors are aintroduced, over ofparteach one theextending only line so
divided, a new and division becomesadjustment necessary, holding
that the statute refers to the state of whenthings existing the fence

236;was 25 Y.divided. Adams v. v.N.Alstyne, Wright 21Wright,
329.Conn.

It is our tothe of statutesobviously requirepolicy adjoining land-own-
ers to of divisioncontribute to the maintenance fences whenonly their
lands are under and also to relieve them fromimprovement; the bur-
then or laywhen shall cease to their lands inthey ;commonimprove,
or, in other that shall be towords, they contributecompelled to the

of fences when themselves haveonly theymaintenance occasion for
136,them. of ch. Rev. if11, Stat.,sec. the same suchBy owner

shall the inland, layshall to his or same common,cease he-improve
shallfence,shall not his of the but be underremove nopart obligation-

his land shall inlong layto or rebuild it so as common. It is.'repair
land his land,that his meansurged, the the term wholeby plaintiff

it.*a so to construe It is verynot but we are unablepart; clearlyand
a tothis to maintain acompel partythe of statute fence forpolicynot

land, ofin his orwhich, part it,of in-consequence laying common,in
occasion.slightestnot thefaith, any longerhe hasgood

it as be contendedmightFor we see well thatought can the whole
-of an lot under because one ofimprovementwas corner it-adjoining
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and en-that, havingso as to hold after been improvedwas improved,
one wasclosed, of it could be laid in common because cornernone
a toIf an has occasion for fenceadjoining pro-still ownerimproved.

under he can be-compelled,a of his landportion improvement,tect
to to maintainfence-viewers,to contribute thetheapplicationby

it; if let thehe chooses tofar as he has occasion for butfence so
to contri-common,of lie he cannot bethe lot compelledgreater part

hethink it must whento on that and so we bebute the fence part;
en-in land that had once beento throw common a of hischooses part

closed and improved.
im-has underfact that land in once beenquestionNor does the the

line,the entire preventand the divided throughoutfenceprovement
ofof the to a in common and be relievedexercise right laythe part

layis themayof it. It not that hequestionedburthen fencingthe
burthen; thinkthe and wein and be relieved of entirewhole common

are broadgeneralthe terms of the and itsstatute,that both policy,
caseto embrace a like this.enough

raised, is,thatcase andbe on thequestion might reported,Another
the hadlaid in common beforeactually plaintiffthe land waswhether

thatto It stated de­for which claims recover. isbuilt this fence he
the fence-­his intention to do so whenofplaintiffnotifiedfendant

,*first of Field v.authorityon time thethe uponviewers were but.
to be11,1 such alone not seemCush. notice wouldProprietors,

it in to be neces­sufficient, the actual common would seemlayingbut
H is havefence from E to said to been built beforeThe crosssary.

on which was after thetime, plain­were the secondthe fence-viewers
fence; it does not whether this fencethe but appeartiff had built

had built or the fenceE H built before plaintiff repairedto wasfrom
in orland had been laid commonor whether the actuallyin question,

not.
it consider thiswould not be useful tocircumstances,theseUnder

further.point
Case discharged.

Hill.Judkins v.

-4,in inat the electionthat there were declared Wardit appearedWhere
commissionermore votes forConcord, countyof twenty-seventhe city

check-list,the and of theseon still the deductionmarkedthan were
cast for the wouldvotes fromthe whole number respondenttwenty-seven

ofresult, held,it that from the mere fact thishave affected the wasnot
checked,thethe votes declared and the votes courtbetweendiscrepancy

the in thatnot infer that election conductedfraudulentlywascould
ward, its entire vote.and reject


