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was so improved, as to hold that, after having been improved and en-
closed, none of it could be laid in common because one corner was
still improved. If an adjoining owner has occasion for a fence to pro-
tect a portion of his land under improvement, he can be-compelled,
by application to the fence-viewers, to contribute to maintain fhe
fence so far as he has occasion for it; but if he chooses to let the
greater part of the lot lie common, he cannot be compelled to contri-
bute to the fence on that part; and so we think it must be when he
chooses to throw in common a part of his land that had once been en-
closed and improved.

Nor does the fact that the land in question has once been under im-
provement and the fence divided throughout the entire line, prevent
the exercise of the right to lay a part in common and be relieved of
the burthen of fencing it. It is not questioned that he may lay the

" whole in common and be relieved of the entire burthen ; and we think

that both the terms of the statute, and its general policy, are broad
enough to embrace a case like this.
Another question might be raised.on the case reported, and that is,

+ whether the land was actually laid in common before the plaintiff had
built this fence for which he claims to recover. It is stated that de-

fendant notified plaintiff of his intention to do §o when the fence-
viewers were on the first time; but upon the authority of Field v.
Proprietors, 1 Cush. 11, such notice alone would not seem to be
sufficient, but the actual laying it in common would seem to be neces-
sary. The cross fence from E to H is said to have been built before
the fence-viewers were on the second fime, which was after the plain-
tiff had built the fence; but it does not appear whether this fence
from E to H was built before plaintiff had built or repaired the fence
in question, or whether the land had actually been laid in common or
not. '

Under these circumstances, it would not be useful to consider this
point further.

Case discharged.

Jupkins o. HiLL,

Where it appeared that there were declared at the election in Ward -4, in
the city of Concord, twenty-seven more votes for county commissioner
than were marked: on the check-list, and still the deduction of these
twenty-seven votes from the whole number cast for the respondent would
not have affected the result, it was Aeld, that from the mere fact of this
discrepancy between the votes declared and the votes checked, the court
could not infer that the election was fraudulently conducted in that
ward, and reject its entire vote.
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This is petition® of Edwin Judkins, to correct the count of the votes
for county commissioner of Merrimack county for 1869, by rejecting
the vote of ward 4, in the city of Concord, on the ground that the
election there was fraudulently and illegally conducted ; and thereupon
to declare the petitioner to have been duly elected instead of Daniel
E. Hill, who was declared by the presiding justicé at the trial term to
have been duly elected.

" Bastman, Page & Albin, for petitioner.
Tappan, for respondent.

Berrows, C. J. The votes as declared for county commissioner
in 1869 were,—for Daniel E. Hill, 4,711 ; for Edwin Judkins, the
next highest, 4,609—a plurality of 102. From the testimony of John
C. Thorn, the ward clerk, and the statement of the votes pro-
duced, it appears that the votes declared by the moderator of ward
4, in Concord, were—for Daniel E. Hill, 871 ; for Edwin Judkins,
174; A, L. French, 1; in all, 546, or a plurality for Hill of 197. So
if that vote is wholly rejected, Hill would have failed of an election by
some 95 votes. The petitioner asks for the rejection of the entire vote
of this ward upon the ground that the election was fraudulent, and the
true state of the vote could not be ascertained.

It does not appear how the court counted the vote of ward 4, but
perhaps it is safe to assume that it was according to the vote declared.}
The proof offered of the fraud is, that-while upon the check-list there
were 666 names, only 519 were checked as having voted for State and
county officers ; and so the votes declared for county commissioner were
27 more than appears by the check-list to have voted. Upon this ground
the petitioner asks that the election in this ward be adjudged fraudu-
lent and void; alleging also by his petition that illegal and fraudu-
lent votes were received and counted, and frauds committed, to such an
extent and in such manner as to make it impossible to determine
whether any votes were legally cast for the two candidates.

* This petition was in the nature of a petition for mandamus. The
prayer, among other things, was for the court “ to make such order therein,
or cause such writ to be issued, as shall declare your petitioner to have been
elected, and place him in possession of said office,” &ec. REPORTER.

T At the coming in of the returns at the trial term, the counsel for the
petitioner moved to reject the vote of ward 4, and for a re-count. Nus-
MITH, J., after much argument and consideration, in conformity to the
general practice, finally Zeld that that court had ne original jurisdiction
but was concluded by the returns; and that the petitioner’s remedy, if he
had any, was not at the trial term, but by a petition to the full bench at
the law term. RerorTER,
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Of these charges there appears to be no proof except what comes
" from the fact that more votes were declared than were checked on the
list; and the question ig submitted to us upon that ground, and we are
asked to infer that the election was conducted fraudulently and ought
to be set aside. The excess of votes declared over the names checked
was about five in a hundred, and the question is, whether it was caused
by fraud in the conduct of the election, or was accidental. This excess
may have been caused by a failure to check all the names of persons
voting ; but although some discrepancy might naturally be expected, it
would hardly seem probable that in a well conducted election the dif
ference should be so great. ‘

There may also have been some double voting, and there may have
been some mistake in the counting: to some of these causes, or to all
eombined, the discrepancy may be due. If it was due to either of the
two first causes, it would not in the absence of fraud in the conductors
of the election affect the entire vote. If illegal votes were received,
but not enough to change the majority, it would not invalidate the elec-
tion. First Parish in Sudbury v. Stearns, 21 Pick. 148-154; School
District v. GHbbs, 2 Cush. 89; Ha-parte Murphy, T Cow. 153 ; Angell &
Ameson Corp. 101, and cases cited. Upon the same principle, if the dis-
crepancy was due to a mistake in counting, it would not in the absence
of fraud vitiate the election if the mistake did not change the majority.
If the vote declared for county commissioner was twenty-seven more
than were checked on the list, and this was occasioned by a mistake in
the count, the case would be this: either the excess was put down for
the petitioner, or for Hill, or part to each ; but as there is no means of
showing how it was, and as it might have been all counted against Jud-
kins, it would perhaps be proper to consider that it was so counted; but
if it was—and that is the most unfavorable view that can be faken of it
against Hill—it could not have changed the majority, which as declared
was for Hill one hundred and two votes; and, deducting the twenty-
seven votes, it would still leave him seventy-five majority.

If, from the fact of this discrepancy, the court ought to find that it
was the result of fraud in the managers of the election, the court would
hesitate long to count any votes cast at an election so tainted, upon the
ground that with such proof of fraudulent and corrupt purposes no
confidence could be entertained in coming to any reliable conclusion
as to what votes were actually given.

‘We think, however, that no such inference of fraud can fairly be made.
If it should be, we think many of the elections in this State would be
invalidated. The presumption is that the election was honestly con-
ducted, and the burthen of proof to show it otherwise is on the peti-
fioner. Amidst the press and excitement of an election such a dis-
crepancy might arise in numerous ways by mere mistake or accident,”
and without some other evidence pointing more directly to the exist-
ence of fraud, we should not be justified in finding it.

The case is now before us on such proof as the parties have seen fit
to adduce, and we are called upon to decide upon what is before us ;
and we are of the opinion that, upon the mere fact of this discrepancy




December, 1870.] SAWYER v PETERS. 143

between the names checked and the votes declared, we cannot properly
infer that the election was fraudulently conducted.

The discrepancy in this case is somewhat unusual, and the petitioner
charges fraud in the conduct of the election ; and, in view of the impor-
tance of preserving the purity of the ballot-box, we are inclined, if the
petitioner desires it, to put the cause in a way to bring about a fuller in-
vestigation of the facts; and for this purpose the cause may be sent to
the trial term, to be heard by the presiding judge.

Sawyer & A. v. Prrers & A,

‘Where a conveyance of land, not recorded, was given up to the grantors
to be cancelled, it was %eld that the title re-vested in the grantors; and
that equity would restrain by injunction the setting up of the title un-
der such conveyance by the representatives of the grantee.

Held, also, that a parol argeement to give up such deed to be eancelled
would not be effective unless the deed was actually surrendered.

Held, also, that the re-vesting of the title would not be defeated by an
agreement that upon such surrender the grantors should convey the
land to another person on payment of the price.

This is a bill in equity, brought by Sawyer and others against the
widow and minor children of Jacob Peters, deceased, to whom the
plaintiff, in his lifetime, had conveyed certain real estate. The bill
was brought to compel a release of the dower and homestead rights in
that land, upon the ground, as alleged, that the said Jacob, before his
death, had surrendered to the grantors the deeds of econveyance to be
cancelled, for the purpose of re-vesting the title, the deeds not having
been recorded, and the security for the price having been given up.
The rest of the pleadings sufficiently appear in the opinipn of the
court.

The cause was heard upon bill, answers, and proofs.

Minot, Tappan § Mugridge, for plaintiffs.
C. P. Sanborn, for defendants.

BerLows, C.J. The proofs show a conveyance by Mary B. Whitman,
by her guardian, of one fifth part of the land to Jacob Peters, on January
24, 1867, and a conveyance of the rest by Nathan Sawyer and others,
on December 81, 1866, thus and in fact covering the whole land. The
price of the entire property was $600, for which Peters gave his prom-
issory note, signed also by Sarah McAlpine as his surety, it being
agreed that he should mortgage the land to her to secure her against

Q




