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and en-that, havingso as to hold after been improvedwas improved,
one wasclosed, of it could be laid in common because cornernone
a toIf an has occasion for fenceadjoining pro-still ownerimproved.

under he can be-compelled,a of his landportion improvement,tect
to to maintainfence-viewers,to contribute thetheapplicationby

it; if let thehe chooses tofar as he has occasion for butfence so
to contri-common,of lie he cannot bethe lot compelledgreater part

hethink it must whento on that and so we bebute the fence part;
en-in land that had once beento throw common a of hischooses part

closed and improved.
im-has underfact that land in once beenquestionNor does the the

line,the entire preventand the divided throughoutfenceprovement
ofof the to a in common and be relievedexercise right laythe part

layis themayof it. It not that hequestionedburthen fencingthe
burthen; thinkthe and wein and be relieved of entirewhole common

are broadgeneralthe terms of the and itsstatute,that both policy,
caseto embrace a like this.enough

raised, is,thatcase andbe on thequestion might reported,Another
the hadlaid in common beforeactually plaintiffthe land waswhether

thatto It stated de­for which claims recover. isbuilt this fence he
the fence-­his intention to do so whenofplaintiffnotifiedfendant

,*first of Field v.authorityon time thethe uponviewers were but.
to be11,1 such alone not seemCush. notice wouldProprietors,

it in to be neces­sufficient, the actual common would seemlayingbut
H is havefence from E to said to been built beforeThe crosssary.

on which was after thetime, plain­were the secondthe fence-viewers
fence; it does not whether this fencethe but appeartiff had built

had built or the fenceE H built before plaintiff repairedto wasfrom
in orland had been laid commonor whether the actuallyin question,

not.
it consider thiswould not be useful tocircumstances,theseUnder

further.point
Case discharged.

Hill.Judkins v.

-4,in inat the electionthat there were declared Wardit appearedWhere
commissionermore votes forConcord, countyof twenty-seventhe city

check-list,the and of theseon still the deductionmarkedthan were
cast for the wouldvotes fromthe whole number respondenttwenty-seven

ofresult, held,it that from the mere fact thishave affected the wasnot
checked,thethe votes declared and the votes courtbetweendiscrepancy

the in thatnot infer that election conductedfraudulentlywascould
ward, its entire vote.and reject
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votesThis of theis of to correct the countJudkins,Edwinpetition*
for 1869,for by rejectingcommissioner of Merrimackcounty county
the theof that4,vote ward in the on theConcord, groundofcity
election conducted; and thereuponthere was andfraudulently illegally
to Danieldeclare ofthe to been elected insteaddulyhavepetitioner
E. toHill, who was trial termdeclared at theby justicethe presiding
have been elected.duly

Eastman, forPage Albín, petitioner.£

an, forTapp respondent.

Bellows, C. J. The votes as declared for commissionercounty
in 1869 Judkins,were, Hill,Daniel E. for Edwin the4,711;—for
next highest, 4,609 of 102. From of Johntestimonytheplurality—a
C. Thorn, the ward andclerk, the statement of the votes pro-
duced, it thatappears the votes declared the of wardby moderator
4, in Concord, were, 871;E. for EdwinHill, Judkins,Daniel—for
174; A. L. French, 1; 646,in all, or a for Hill of 197. Soplurality
if that vote is Hill anwholly would have failed of electionrejected, by
some 95 votes. The asks for the of the entire votepetitioner rejection
of this ward theupon that the election was andground fraudulent, the
true state of the vote could not be ascertained.

It does not how the court the ofappear 4,counted vote ward but
it isperhaps safe to assume it was to voteaccording thethat declared.†

The proof offered of the fraud is, that thewhile check-list thereupon
were 665 names, 519only were checked as for State andhaving voted
county ;officers and so the votes declared for commissioner werecounty
27 more than theappears by check-list to have voted. this groundUpon
the petitioner asks that the election in this ward be fraudu­adjudged
lent and void; alsoalleging his that and fraudu­by illegal,petition
lent votes were received and and fraudscounted, to such ancommitted,
extent and in such manner as to make it to determineimpossible
whether any votes were cast for the two candidates.legally

* This petition was in the nature of a for mandamus. Thepetition
“prayer, otheramong therein,was for the to orderthings, court make such

or cause such issued,writ to be as shall declare to have beenyour petitioner
Reporter.elected, and him inplace office,”of saidpossession &c.

At the in of the returns at trial the counselcoming term,the for the†
4,moved to the andpetitioner reject vote of ward for are-count. Nes-

mith, J., after much consideration,and in to theargument conformity
had nogeneral practice, held that that courtfinally original jurisdiction^

but was concluded the returns; and that the ifby petitioner’s remedy, he
had was not the fullany, term,at trial but a benchto the atby petition

Reporter.the law term.
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Of these no comescharges there to be whatproofappears except
from fact onthe that votes than themore were declared were checked
list; and the submitted us that and we arequestion is to ground,upon

infer and oughtasked to that the election was fraudulentlyconducted
to be set aside. of over namesThe excess votes declared the checked

in hundred, is,was five and it wasabout a the whether causedquestion
fraud in the Thisby election,conduct of the or was accidental. excess

ofhave been a to all namesmay by personscaused failure check the
but itvoting; expected,some bealthough discrepancy might naturally

the dif-hardlywould seem that in a well electionconductedprobable
ference should be so great.

There also been there havemay mayhave some double andvoting,
or tocauses,been some in the to some of allmistake thesecounting:

the ofcombined, be due. If it was due to either themaydiscrepancy
causes,two first not in fraud conductorsit would the absence of in the

received,of the election the entire vote. If wereillegalaffect votes
to it theenoughbut not the would not invalidate elec­change majority,

148-154;21 SchoolStearns,tion. First in v. Pick.Parish Sudbury
39; 153;Gibbs,v. 2 1 &AngellDistrict Cush. Cow.Ex-parte Murphy,

ifsame the dis­Ames on and cases cited. the101,Corp. Upon principle,
indue it would not in the absencewas to a mistake counting,crepancy

if the did not the majority.fraud vitiate the election mistake changeof
for commissioner was morecounty twenty-sevenIf the vote declared

a mistake inlist,checked the and this was occasionedthan were on by
this: down forcount, the be either the excessthe case would was put

; but as is no means ofHill,or or to each therepartthe forpetitioner,
Jud­was,it as it have been all countedmight againsthow andshowing

counted;itto that butbe consider was sokins, properit would perhaps
taken ofmost unfavorable view that be itif it that is thewas—and can

have as declaredHill—it could not whichchanged majority,the.against
votes; and,and two thedeductingHill one hundred twenty-­was for

him seventy-five majority.it would still leavevotes,seven
find thatcourt to itthe of this theIf, discrepancy, oughtfrom fact

election, court wouldof fraud in the of the themanagersthe resultwas
tainted,votes at an so uponto cast election theanycountlonghesitate

of and nowith such fraudulent corrupt purposesthat proofground
to conclusionanyin reliablecomingcould be entertainedconfidence

votes actually given.to wereas what
of fraud be made.that no such inference canhowever, fairlythink,We

inof elections this State would bebe, themanyIf it should we think
is con-honestlythat the election wasTheinvalidated. presumption

is on the peti-to show it otherwisethe burthen ofducted, proofand
an such aand excitement of election dis-Amidsttioner. the press

accident,'numerous mere mistakeways byinarisemight orcrepancy
themore to exist-directlyevidence pointingother.and without some

findingnot in it.fraud, justifiedwe should beence of
seenthe have fitpartiesus on such ascase is proofThe now before

;beforeis uscalled to decide whatuponand areadduce, uponto we
the fact of thisthat, discrepancyof the mereuponand arewe opinion
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cannotdeclared, properlywevotesbetween names checked and thetbe
conducted.fraudulentlyinfer that the election was

and theunusual, petitionerThe in this case is somewhatdiscrepancy
of theelection; impor-inand, viewfraud in the conduct of thecharges

ifinclined, thewe areballot-box,tance of the of thepreserving purity
in-a fullerto aboutbringinit, waydesires to the cause apetitioner put
tosentbemaythe causefacts;of and for thisthevestigation purpose

the trial judge.to heard thebybe presidingtern^

Sawyer & a.Peters& a. v.

thetoland, recorded, grantorsWhere a was upof not givenconveyance
andin theto be title re-vestedcancelled, grantors;it that thewas held
un-of the-titleupthat restrain the settingwouldequity by injunction

der of thesuch theconveyance by grantee.representatives
cancelledHeld, such deed to bealso, that a to upparol argeement give

surrendered.would deed actuallynot be effective unless the was
defeated annot beHeld, also, bythat the of the title wouldre-vesting

theconveythat surrender the shouldsuchagreement grantorsupon
theland to another on of price.person payment

theagainstand othersThis is a in equity, brought by Sawyerbill
Peters, deceased, to whom theand minor of Jacobchildrenwidow

The billin had certain real estate.lifetime, conveyedhisplaintiff,
ina of and rightswas to release the dowerbrought compel homestead

hisJacob,that as that the said beforeland, the ground, alleged,upon
to bedeath, of conveyancehad to the the deedsgrantorssurrendered

nottitle, havingof the deedsfor the thecancelled, re-vestingpurpose
given up.for the beenrecorded, security havingbeen and the price

thein ofThe therest of the sufficiently appear opinionpleadings
court.

andanswers,cause was heard bill,The upon proofs.

an forMinot, Mugridge, plaintiffs.Tapp <f*

C. for defendants.Sanborn,P.

Whitman,J. B.Bellows, by MaryC. The show a conveyanceproofs
onPeters, Januaryof fifth of the land to Jacobher oneby guardian, part

others,andSawyerand a Nathan24, 1867, conveyance byof the rest
land. Theand the whole31, 1866, coveringon thus in factDecember

hisgavePeters$600, prom-for whichof the entire wasprice property
it beingsurety,as hisnote, also Sarahissory signed by McAlpine

her againstland to her to securethat he should theagreed mortgage


