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single ques-mitted to thefor all and not restrictedgenerally purposes,
oftion as it was.memory,

un-As it becomesthe set on this ground,verdict must be aside
thethe point,consider otherfor the of this case tonecessary purposes

conversationalleged misconduct of the in holdingofficer improper
case is notwith thissome of and But althoughthe otherwise.jurors

to consequencebe is ofsubject greataffected that it aby question, yet
orderedto the of We thereforeadministrationproper justice. have

in aan to madethe officer beofinvestigation charges againstthese
New trial granted.separate proceeding.

a.&RailroadNorthern Railroad v. Concord

Rail-the ConcordThe Northern Railroad in againstabrought bill equity
theof directors ofroad a a boardto enforce contract made formerby
theofRailroad, the managementConcord transferringsubstantially

fivefor the term of years.to RailroadConcord Railroad the Northern
found thatevidence, controllingcourt thethe of theUpon majoritya.

in the con-Railroad, makingof the directors of the Concordpurpose
into thetract, to of the road from passingthepreventwas management

at the next annuala electiondirectors,hands of new board of whose
toand knownthat this waspurposewasmeeting generally anticipated;

a of the courtOn of facts majoritythe Northern Railroad. this state
itheld, of the for whichthat the contract invalid because purposewas

made.was
J., notJ., Smith, thereSakgknt,this case it was held and that wasIn by

electedto a the trust theby newlysuch reason ofapprehend perversion
inas the court with-justifydirectors of the Concord Railroad would

affairs,from the control of theany corporatethem ofholding portion
the new board had beenalreadycertain suits whichexcept pending

fromexpressly enjoined controlling.
merits,the the court divided onIn a on werehearing equallyequity, upon

Held,the whether the bill be dismissed. that noshouldquestion judg-
and re-entered,ment could be that the cause remained thatpending,

holdceivers, who had been to the theduringappointed pend-property
suit,the inof would remainency possession.

Equity.In 'Bill Railroad the Con­by thé Northernbrought against
Frederick;Railroad and Isaaccord Corporation, against Spalding,

R.H. Johnson, Hill,John W. Edson WilliamSmyth, Pearson, James
uand William said Con­A. described as directors ofTower,Spalding,

Railroadcord Corporation.”
on ofdayThe bill other that the 29ththings,alleges, among April,
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1870, convenient, andefficient,for the of for a moreprovidingpurpose
of the of said andeconomical business Concord Railroadmanagement

said for the of inRailroad,Northern benefit the accommo-betterpublic
of anddations and less rates fares as asfreights,with well to promote

the ainterests of said business contract inparties respectively, writing,
under wasseals, dulytheir made and intocorporate enteredrespective

Railroad andbetween said Concord the aplaintiff, whereof wascopy
bill;annexed and a of themade other itpart whereby, among things,

was and saidby between roads ofmutually agreed parties, that the
said from Concord to andNashua from Concord toparties respectively

Junction,Bristol and White River withtogether the Suncook Valley
road, road,and Portsmouththe Concord the Manchester and North

road, road,Weare and the Hooksett branch so far and so as saidlong
Concord hadRailroad or might have interest in andCorporation any

of of said lastright control over mentionedany roads, should, for the
term of from and after 15,1870,five be and man-years April operated

inaged other,connection with each under the name and ofstyle the
Railroads,Concord and Northern aby joint under themanagement

and care of onecharge, direction, foragent, acting and as the ofagent
both and each of said who should beparties, said North-appointed by
ern Railroad and be removable by them, but to the control ofsubject
the boards of directors of both the contracting by concurrentparties
votes, itself,each as isacting byboard usual with boards of railroad

cases;directors in and that the roads ofordinary the contracting par-
ties, and mentioned,the other roads before withtogether all the lands
used in therewith, andconnection the andprivileges appurtenances
thereto with the andbelonging, rights franchises of said roads respect-

allively, the and otherdepots, shops, buildings, and all onfixtures
said roads and forlands used the of said all furni-purposes roads, the
ture, and fixtures in inmachinery, use said and otherdepots, shops,

stock,cars, tools,all thebuildings, engines, materials forshop repairs,
oil,wood, and other articles of on handproperty to eitherbelonging

of the intended for thecontracting parties of said androads,purposes
all other and to either ofproperty premises belonging the contracting

the in saidparties, Concord, atexcept premises the corner of Freight
and Main streets, under towritten lease andHarvey others, should be

in the and andplaced be remainpossession to the control ofsubject
said joint for the uses andmanagement, thereof, thepurposes during
continuance of said contract:

That, the said contractsubsequently, was in writing bysanctioned
the raiíroad forcommissioners said andState, by the gov-approved
ernor and inthereof, law;council accordance with ofrequirementsthe
and thereafterward Onslow Stearns was theduly byappointed plain-
tiff, with the andconcurrence assent of said theRailroad,Concord
sole agent care,to assume and and con-direction,exercise the charge,
trol of the of the roads of thejoint management contractingrespective

and of the roads and trustparties aforesaid,other the confidedaccepted
him;to and the in accordance with thethereupon contracting parties,

ofprovisions said in the andcontract, delivered overplaced possession
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theforaforesaid,Stearns,to said sole for theagent joint management
and otherof allroads,said all the aforesaidmanagement,purposes

and to either of the contracting parties,property premises belonging
in saidat and streetsthe the corner of MainFreightexcept premises
same,as and and control theaforesaid,Concord to hold enjoy, manage

* ®*the of said only.for purposes joint management
as thebill of 1870,The further that before the 29thavers, day April,

believes,is and said Isaac Frederickinformed theplaintiff Spalding,
William R.Hill,John H. W. EdsonSmyth, Pearson, Johnson,James

com-andTower, confederating,and William A.Spalding, associating,
unknown,other to thebining together, sundryand with persons, plaintiff

withRailroad,to obtain the control of said Concord by purchasing,
control, and otherfrom banks under theirmoney savingsborrowed

ownof secure theirsources, sufficient stock said tocapital corporation
soofas for thethereof, purposeelection their own votes directorsby

and that of thethe road of saidcontrolling the business of corporation
inas directorstherewith,other roads connected their actionaforesaid by
orthereon, dismissingtariff for and bytheregulating freight passengers
ofin someagainstsuits favor of saiddischarging pending corporation

roads, and other-their former conductors on of saidassociates, some
the fares as wouldthat should be to suchwise, public compelled pay

accumulate, sufficientroads,from the of said a surplusfuture earnings
to to themselvesto enable them declare and extra dividendspay

of saiduntil the the corporationdividends on stockaggregate
cent, it wasshould annum the date whenten fromaverage per per

ofinto and for the furthertreasury, procuringthepaid purpose
shouldand as enablesuch suchlegislation making arrangements

its withto stocksaid Concord Railroad consolidatesuccessfully
Y.,N.Boston, Mass.,that of other roads and Ogdensburgh,between

dollars’value,at its each them two worthdouble thus to ofpar giving,
ownedin dollar’s wortheveryof stock the consolidated forcorporation

andtravellingin theRailroad,them the Concord andby compelling
doubledcommunity to dividends on this capital,business amplepay

said Concordhad the stock oflargea amount ofpurchased capital
aforesaid; and afterRailroad, with the and for thedesigns purposes

and asso-contract, others,and theirthe of said saidmaking Spalding
fulfil-andaforesaid, its existenceciates and confederates as regarding

of theiran to consummationment as effectual the presentbarrier
in the pur-for and redoubled their effortsschemes profit gain, previous

designwith the avowedRailroad,chase of the Stock of said Concord
and, socontract;saidof and the execution ofbreaking preventingup

thatin stock and proxies,successful were they procuringpurchasing
holdensaidwere to control the annual ofthey meeting corporation,able

1870, electofConcord, day May,at Phenix in said on the 24thHall,
themselves,bythrownbythemselves directors of said votescorporation

aside, whollyasresolutions anddenouncing, settingpass repudiating,
null,stockholders, illegal,in their asunauthorized, violation of rights

aforesaid, instructing29, andvoid, 1870,and the contract of April
“ bemaytheirto in judgmentthemselves such measures asadopt
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deemed and the stockhold-to assert maintain tbe ofexpedient rights
”ers to the road and other of said corporation.property

others,and di-The bill that the said Isaacalleges,further Spalding
Railroad,rectors of said toConcord avow their determinationopenly

on ofprevent the and of said contract thefulfilment execution part
said Stearns,and have demanded of said Onslow forcorporation, agent
the joint for in saidcontract,said ofmanagement provided possession
road roads,of the andConcord Railroad andof said of all theconnecting
property control,under his as such the Concord Rail-placed agent, by
road, contract;ofagreeably to the said and theprovisions plaintiff
further that is andsays, it informed believes that said Isaac Spald-

anding others, aforesaid,as have avoweddirectors theiropenly pur-
topose treat said andcontract as null and have threat-utterly void,

ened and do still threaten to of saidwrest the road Concord Railroad
and said roads,other with all to saidconnecting belongingproperty
Concord roads, violence,Railroad and to said andconnecting by force
from the and ofpossession Stearns,control said sole forOnslow agent
the joint for inmanagement contract,said and themselves toprovided

theassume and control of all said roads andmanagement property,
with a view to the of the foraccomplishment speculative purposes
which they thepurchased stock of said Concord andcapital Railroad,
in ofexpress violation the and oncovenants the ofagreements part
said Concord Railroad in contained;said contract and said Isaac

and directors toSpaldings others, aforesaid, refuse andutterly carry out
perform the and of said onprovisions stipulations contract the ofpart
said and on theircorporation part.own

And the plaintiff further that hadsays, they not been restrained by
temporary said andinjunction, Isaac directorsSpalding others, afore-
said, would, in its belief, soon after their election as directors, have
carried their into execution,threats and or havewrested, toattempted
wrest, and andviolence,from the control of saidby possessionforce
Stearns, agent as aforesaid for the joint management under the con-
tract of of saidApril 29,1870, Railroad,the road Concord and con-its

roads allnecting aforesaid,as with the other andproperty aforesaid,
the plaintiff fears and if notverily that,believes continually hereafter
so atrestrained, will once or to saidthey carry threatscarry attempt

manner, great irreparable injuryinto execution in like andto the of
the plaintiff!

Wherefore, inasmuch as it can have relief inadequate the prem-
ises in a ofonly court the that the defendantsequity, praysplaintiff
may be required to answer all andseverally the alle-singular foregoing
gations, andand as as ifcharges, complaints, thefully particularly
same were andhere they were each inrepeated specially interrogated

* *;relation thereto that said ofcontract 29,1870, mayApril
be decreed to valid and binding defendants,be and that theytheupon
may be decreed to fulfil and the same tospecifically perform agreeably
its ;terms and and andand, toprovisions prevent injustice great irrep-
arable to the that a writ be issuedinjury plaintiff, injunction mayof
to restrain defendants, officers,the and all and othersagents, acting

VOL. l. 12
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anyand inauthority,under their all other from interferingpersons,
Con-with road of saidwhatever, the and control of thepossessionway

Railroad, said Suncook and PortsmouthYalley road,cord the Concord
brancliroad, the Manchester and North Weare and the Iiooksettroad,

with of saidroad, or the and control of the otherpossession property
duringor toRailroad, roads,of said otherbelonging anyConcord

Onslowof said contract of said29,1870, bythe continuance April
contract,in saidStearns, agent for the forjoint management provided

trust;in that suchhis successor or successors or andbyor that office
as seemmayand further relief be tomay grantedother the plaintiff

and equitable.just
30, 17,bill filed theMay 1870,The was 1870. August plaintiff

:bill theby inserting following allegationsamended the
“ Fredericksays,further that the said IsaacThe plaintiff Spalding,

William R.Hill,H. W. EdsonPearson, Johnson,John JamesSmyth,
Tower,William A. at the said was devisedand time schemeSpalding,

ofof said the ownersRailroad,control Concord wereobtainingfor
then,of in did ortheya amount stock said norcorporation;hut small

on a smallafterwards, moneyhave hand but of theany time partat
;scheme,out said sameborrowingwithout thefornecessary carrying

ator time considerablethen, any afterwards, anydid havenor they
invest;had nor did theyof which occasion tomoney theyamount

nor was it in a investment at thestock, fact, goodsaid pricesconsider
othersame,the unless it should be made so meansbyfor somepaid

thereon;of and dividends thelegitimate butthan the payment proper'
H.Smyth, Pearson,Frederick John James W.said Isaac Spalding,

Tower,William R. William A.Hill,Edson andJohnson,. Spalding,
and with Currier of Man-confederating, combining Moodyassociating,

in the of Anson S. Marshall of Concordcounty Hillsborough,chester
John A. and H.Merrimack,of EdwardSpalding Spald-the countyin

Silver,of in said of P.county Hillsborough,Nashua Reedbothing,
Williams,and of NattClark, Manchester,Charles all saidB.Joseph

Merrimack, tocountyin said of and others theof HooksettHead
ifunknown understood and that the saidbeing agreed(itplaintiff

the saidbe successful Currier was to he electedMoodyshouldscheme
ofand said Anson S. Marshall clerk saidthe corporation,treasurer

to holdvoluntarilysaid Isaac' would soon ceaseSpaldingthat theand
todirector, and that the said John A. was beofoffice Spaldingthe

use, in of moneyhis made violation oflaw, belong-in place),elected
law,in violation of from theborrowed,or Merrimack Riverto,ing

at said and the control ofBank, Manchester,located underSavings
thereof,treasurer and a thewho was trusteeSmyth,Fredericksaid

trustee;aalso First NationalWilliams from thebeingCharlessaid
of saidManchester, and also under the controllocated at saidBank,

the B. Clarkthereof,who was cashier said JosephSmyth,Frederick
thereof; from the Amoskeag SavingsNatt Head directorsbeingand

Moodyat and control of saidManchester,said under theBank, located
thereof; the Amoskeagand treasurer fromCurrier, who was president

and also controlManchester.,at said under theBank, locatedNational
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a thereof,of said was and director thewhoMoody Currier, president
;said directors from the CityEdson Hill and P. Silver alsobeingReed

Nashua, and under the control of saidBank, located at saidSavings
A. of the said IsaacEdward H. and relativesSpalding,JohnSpalding

H.and R. said Edward beingWilliam theSpalding SpaldingSpalding,
thereof;treasurer and A. a trustee from thethe said John Spalding

First ofNashua,National at said and under the controlBank, located
said John A. Edward H. said A.and the JohnSpalding Spalding,

the said H. aSpalding cashier and Edward directorbeing Spalding
thereof; at said ofBank,from the National locatedSavings Concord,

Pearson, W. Johnson,which the said John H. James and S.Anson
trustees; Bank,Marshall the First Nationalwere from located at said

Concord, director;of W. was awhich the said James Johnson and
from other and Banks toNational the unknown.Savings plaintiff

“And defendants,the thatsays,further the andplaintiff confederating
as for forth incombining aforesaid, and the set thepurposes plaintiff’s

bill, a of votes to be castunlawfully large number forprocured them
as at whodirectors said annual were notmeeting, by bonapersons fide
holders of' nostock in said and hadcorporation rightwho to atvote
said as and wellmeeting, knew,the defendants then there and by
others who buttherein,were bona stockholders who were inducedfide
by the anddefendants, confederates,their associates and to vote for
the defendants by considerations.corrupt

“And the thatsays, combination,further the aforesaidplaintiff and
the of of instock andpurchasing procuring thereof,proxies pursuance
for the and all on saidpurposes aforesaid, the votes cast stock theby

confederates,defendants and and attheir associates the annual meet-
of said on the 24thing May, 1870,held of were un-corporation day

;lawful that the defendants were not directors ofelected saidlegally
at said normeeting, were the -resolutions to incorporation referred

said bill and that all acts of saidlegally passed, the subsequent direct-
ors suchas were and and of noare void effect.”

amendedThe answers of the various that noallege,defendants busi-
contract,ness in was intoduly made and enteredwriting, between

the said Concord and Railroad,Railroad the said Northern under
seals,their on ofrespective 1870,the 29th asday April, setcorporate

in bill,forth the but the contract referred to in said bill was made and
into of said for thebyentered the directors timecorporations, being,

in the names of' said of saidauthoritywithout thecorporations, corpo-
or law,rations their charters or other or other whatso-any authority

effect;and is invalid and no notever, of that said contract was made
said directors as aforesaid for the for aby of morepurpose providing

efficient, and of theconvenient, economical business ofmanagement
nor for theRailroad,said Concord Railroad and said Northern benefit

of in and less rates ofthe better accommodations with farespublic
and nor to the interests of saidfreights, corporationspromote respect-

; made, bybut intention thefraudulentlywas with theively parties
andpublic,to defraud the said Concord Railroad and'the tothereto

fromsaid managingthe stockholders of Concord Railroad andprevent
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its andproperty directors,business thereafter-•controlling by their
chosen; that saidto bebe contract could notwards ivas one which

andvali,d binding upon the and the said Concordplaintiffrendered
sanction,the in ofRailroad, by of the railroadwriting, commissioners

State,theand ofState, approval thesaid and council of saidgovernor
acts; that,such even ifof said couldor either contract was one that

valid and inbindingrendered this it was not so sanctionedmanner,be
andcommissioners,railroadsaid nor theby governorby approved

in accordance with the thesecouncil, of and forlaw,requirements
* * *andinvalid ofalso is no effect.reasons

furtherdefendants said Con-say,And the that the ofstockholders
at annualRailroad, their did resolutionsmeeting aforesaid,cord pass

thecondemn official andofthey action their former'presidentwherein
todirectors, in reference the saidaside thecontract and setaforesaid,

unauthorized andwholly rights,as of theand in violationillegal,action
and the andstockholders and same nullpublic,of said thepronounce

aforesaid,their ofinstruct board asvoid, directors,and that chosenday
measures as insuch their may be deemedjudgmentto adopt expedi-

maintainand to roadrightsto assert the of theent the stockholders
said denyof Concord Railroad;other defendantsand but theproperty

others,and threat-Spalding aforesaid,said Isaac directors as havethat
threatenand do still to wrest road Railroadthe of said Concordened

fromconnectingsaid other roads and its aforesaidand other property
or un-control of the said oranythe Stearnspossession by improper

force; do,theyor that would so sohave or todone,lawful attempted
as bytheir election haddirectors,after not restrainedsoon beenthey

or that theinjunction; will dothey so, bysaid totemporary attempt
byor unlawfulof force restrainedfuture,in the unlessuse improper

so doing:from or that would assume thethey managementinjunction
all said roads and withthereof,or ofcontrol orproperty, any portion

to accomplishmenta the of whatsoever.anyview speculative purposes
further that theThe answers ofallege, Stearns,Onslow president

Josiah ofRailroad, 24th,Minot, president 1870)Northern May(until
andRailroad, otherConcord had a to consol-persons,the formed plan

Railroad rail-and thethe Concord Northern Railroad otheridate with
; said Isaac Pear-that the John H.FrederickSpalding, Smyth,roads

Johnson,W. Edson William A.Hill,James William R.son, Spalding,
Currier, S. ReedTower, AnsonMoody Marshall, Edward H. Spalding,

Clark,B.Silver, whom,Charles Natt ofJoseph Williams,P. Head (all
Tower and William R.said and residentswere citizensSpalding,except

of and, and relativesHampshire,the State with friendsof theirNew
ra-interested as relationsstockholders and in businessneighbors,and

of the said Concord weremanagement justly apprehen-the Railroad),
that, through Stearns,the and influence of the said Onslowpowersive

and Rail-Minot, their Concordassociates, as the saidaforesaid,Josiah
saidbroughtbe into to detrimentconsolidation, greatwould theroad

of the de-citizens State of were alsoof all New andgood Hampshire,
freiglitof a reduction in andeffecting the rates local faresirous of

said Concord which toRailroad, unreasonablebelieved betheyupon
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aand reduc-effectingand were also desirous ofhigh,disproportionately
tion adminis-of tbe of in thesaid and economyexpenses corporation,

affairs,tration of and for were de-objects,its these and other lawful
sirous of a in and of said Concordthe directors officerschangeeffecting
Railroad; in theand stockthem,most of the ofbeing, ownersalready
said stand-railroad, and of them a and of longsome to amountlarge

other,in anding, they, March, 1870, with eachFebruary cooperated
and inwith divers other of New Hampshire,citizens the State ofgood

stock, influence,the and the use ofbecoming owners of theirusing by
means, inof saidwith a view such a number of sharesproper obtaining

Concord lawfulRailroad as should enable them to theiraccomplish
aforesaid; stock, theyand in thepurposes althoughof saidpurchase

bought more than if hadthey objectstock would have theirpurchased
itbeen investment no for it than believedthey theymoresimply, paid

would be of no moreroad,worth with andmanagement theproper
than was the said Josiah who alsoassociates,Minot and hispaid by
made toefforts, by means,strenuous andstock otherpurchasing by

the ofprevent aforesaid;the andaccomplishment althoughpurposes
the named in the in of theirpersons plaintiff’s bill, the prosecution

them,aforesaid or of banksobject, some hired of themoney savings
mentioned in bill,said as orthey lawfully it was not borrowedmight,

trust;in ofapplied law,violation official or nor did said de-any duty,
fendants, or of them, directors,to atany procure any votes be cast for
the annual meeting of said or unlawfulcorporation, by any corrupt
considerations, or who ofby any were not bona holderspersons fide

stock,stock, or of in said or of whoproxies anycorporation, persons
* **had not a to saidvote at annual that theright meeting;

said Minot Stearns,and that abeing fully aware of the votesmajority
at the aannual of the Railroadcoming meeting Concord would elect
new board andof directors who would their schemeswholly oppose

designtheir with the andprevent to forestallaccomplishment, express
render a atthe of of the stockholdersnugatory opposition majority
said annual and the action of the board of thatdirectorsmeeting,

chosen,should there be and to secure to the said Minot and Stearns
and their the control and of Concordmanagement saidconfederates
Railroad, and of all itsthe net current income over tenpayment per
cent, Railroad,its stock to the and de-therebyNorthernupon capital

the said Railroad of fundprive any extraordinaryConcord reserved for
works,necessary of furniture andincreaseexpenditures, permanent

such business,as should the ofby ajidnatural increaserequiredbe
road,the to earningsof its the of thedeprive right surplusState just

and in aforesaid,also the scheme of on orfurtherance of consolidation
about the 29th of of the1870, the formal executionApril, procured

bill,instrument in a'ndnamed said the said Stearns the sameapproved
commissioners,as and two ofgovernor, the railroad meet-procured

at Bostoning Massachusetts, of,in the State of in the andabsence
to, commissioner, anywithout the or ofnotice third substitutionany

in law aperson his as when commissioner isbyplace provided disqual-
ified, and it saidhaving been and understood that theexpressly agreed
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instru-the saidshould the byStearns himself be agent contemplated
Con-of thein hands bement, whose should the entireplaced property

thereof, toits andcord Railroad and the managementdependencies,
thebythe of the directors for the asbeing, providedexclusion time

Minotandfor of and said Stearnscharter, years;the term five the
Railroad,andand all of of the Northern Railroad Concordthe officers

theknowingor wellsaid contract was intoby whom entered approved,
; the saidthatfor said instrument was madeunlawful whichpurposes

ofinstrument, valid, byif and void reasonotherwise was fraudulent
andintoin and it enteredthe manner and motives with which was
thebybe madethat it was not such an as couldinstrumentapproved;

thecorporation authoritythe of legislature,itself without previous
theobtained; in ofit thewhich had not been that was not power

from theirbeing takeof Concord Railroad for the todirectors the time
railroad,thecontrol ofsuccessors the andsupervision, management,

fiveoffor theitself,and from the its own periodcorporation property,
inasthat named directorsas therein the defendantsyears attempted;

meet-such, annualand at saidsaid bill were chosen aslegally properly
onafterwards,votes,all and werea of theing, by large majority legal

directors; saidthat thea board ofday, dulythe same asorganized
farethe rates ofhad no at time of increasinganydefendants purpose

the intendedRailroad, but, contrary,and said Concord onfreight upon
same; not, time, anythe that did at havethey any purposeto reduce

inmentionedor action in to the suitstaking anyintention of reference
theand and forsaid than as should bebill, other such legal proper,

there, time,at any agree-interests of the nor was anybest corporation,
ofbe madeor that other shouldanyment understanding disposition

or in-suits; that the said had time anysaid defendants at no purpose
and to andto declare or declareanytention inducepay, personsother

atto didothers,extra dividends nor theythemselves oranypay,
into with for suchanytime enter otherany any agreement persons

did or ofthat not at intentionany haveobject; they tiipe any purpose
in of saidof the stockway corpora-increaseeffecting any any capital

whatever; timedid not at haveany any anytion means thatby they
theor of countenance toanyintention oreffecting givingpurpose
onebill, but,mentioned in said on the contrary,consolidation project

inhad in to a the boardthey changemotive which effectendeavoring
suchto and the of anyof directors was defeat prevent accomplishment

combination,and all unlawfulandobject; they wholly repudiate deny
saidmotive, action, bill,or or in insist thatintention, said andcharged

null,is on and void.contract a fraud their rights, illegal,pretended
a the24th, 1870, issued, restrainingMay injunction wastemporary

of fromelected directors the Concord Railroadnewly taking posses-
At this in-sion of the law a motion to dissolveterm,road. June 1870,

towas atjunction August,The term wasargued length. adjourned
in the1870, order Railroadwhen an was made the Concordplacing

hands of suit. At Decemberreceivers the of thisduring pendency
1870, case and the evi-the was theterm, submitted upon pleadings,

insattaken both of the court whoby parties.dence The members
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and deliv-evidence,the in theircause differed of fact thisfindings upon
ered seriatim. of factIt is assumed that the conclusionsopinions
arrived at each will in theby judge respectivesufficiently appear
opinions.

Minot,B.an, A. O. F.Hillard, Choate,Perley, Pike, Fowler,Tapp
forMugridge, plaintiff.

B. B. Chase,Curtis Marshall(of Massachusetts), Bingham,Harry $
Bdmund forBurke, Basttnan, JRolfe,C. JR.Allin, Morrison,Page
defendants.

* Smith, J. evidence, I old of direct-Upon the find that the board
ors, at the time of the that weremaking contract, they goingbelieved
to be voted out of theoffice at friends ofthe election thecoming by

board;new that ofmade for thethey the contract express purpose
the ofpreventing theincoming managementdirectors from assuming

the affairs;corporate that,and nottheywithout this wouldpurpose,
have made the contract. find toI also that facts were knownthese
the other find-contracting the Northern Railroad. theseparty, Upon

I holdings the contract void, for the reasonssamesubstantially legal
as those Dob.expressed by Judge

It has been that is tosuggested there such reason per­apprehend
version of the trust the of Concordby elected directors thelegally
Railroad as will the court in the andjustify continuing receivership
withholding from them the char­and control confided thepossession by

“ter to the directors for all I amevidence,the time thebeing.” Upon
not satisfied that there is from directorscause for the newwithholding
the ofmanagement suitany of theportion affairs,the corporate except
against George and suits former conductors.Clough the otheragainst

a.,By the injunction injust issued Fisher a. v. ConcordRailroad &&
the boardnew Iare suits.already from thoseprohibited controlling
am in Railroad;favor of this bill the Northerndismissing brought by
thereby inthe but force thediscontinuing general leavingreceivership,
order made in Fisher v.just Concord a receiver wasRailroad, by which

toappointed take control of conductors.the suits formeragainst
It that two fourappears Smith,and of theJ., J.) just-(Sargent,

ices who sit in cause,this are of that the bill should be dismissedopinion
at this time, but J.,that the C. andtwo remaining justices (Bellows,
Doe, thinkJ.) otherwise. The court thus canbeing equally divided,

finalany ?disposition be made of the cause at this time
In the absence of to such a noany case,statute provision applicable

canjudgment be rendered a of the members ofby theexcept majority
court. When a court, is divid-members,of severalconsisting equally
ed on any order, “it seems to a too for argumentbe proposition plain

“that the can do If necessaryaffirmative action isnothing.”court

* Foster, J., and Ladd, did not sit.J.,
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for a ofstaythe asfurther of the the divisioncause,progress operates
381, 388;Ware, J.,see in v. Daveisproceedings;” Coffin,Goddard

Field, J., Prac­in Durant v. Tidd’sCo., 107, 110;Essex 7 Wallace
930; ;tice 3 10­ Ram. on Theed. ofChitty’s Gen. Practice 1836)(Am.

Science can, course,of Am. ofdifficulty49. TheLegal ed.,Judgment,
be an There be casesmayremoved theby agreement among judges.
where, merits, thean on the intrinsicdivisionnotwithstanding equal

thus fin­judges andmay that it is to renderagree expedient judgment
ish indefi­the to continuethan to a dead-locklitigation, rather allow
nitely; and members ofthere a theamongmaybe standing agreement
a court to in a cer­a in all situatedrender certain such casesjudgment

103,tain Co.,8 AllenDurant v. Essexposition Chapman, J., in—see
uniform107-8. If athere exists in the courts of other jurisdictions

of in casesone or the otherpractice rendering for thejudgment party
situated the membersamonglike the thepresent, agreementstanding

makeof those to to aagreecourts in usmight weight inducinghave
similar numerousfinal of this We have examinedcase.disposition

failbut todivided,*cases the court wereported equallywhere were
find a for or eitheruniform ofpractice rendering judgment against

in the weightcases to the On theparty analogous contrary,present.
of have,to a The cases whichseems be such course.precedent against

court,for all of a dividedpractical bybeenpurposes, finally disposed
ofare the aThus,dissimilar to the wheremostly present. judges

court of oferror or are the questiondividedequally uponappeals
court,in a theor the rendered loweraffirming judgmentreversing

S.,U. 11affirmed’; v. Bankof the court isjudgment Ettingbelow of
; Co.,Wheaton p.59­ Durant v. Essex 7 Wallace 107 (and appendix

; 2v.Johnson, 342,v. 5 371-5­753); BaringWendellBridge Shippen,
173; 907; Ba­534,andBinney 154, Millis, Finnellyv. 10 ClarkReg.­

Greenville,512; 2ker v. 8 v.Lee, 495,House of DeightonLords Cases
523, 568;note;46,Shower v. 3 C. B. Warbur­Cox, S.)Hickman (N.

;623,ton v. 725­Loveland, 1 Exchq. Chamber)Huds. & Brooke (Irish
284; Blanchard v. Has-245,Hammond 5 & J.Lessee,v. Har.Ridgely’s

* Pickeringin see also v. Appleby,Besides casesreferredto the opinion,the
262, v. 1Moor, Moore),12 Iveson354;1 v. Modern S. C.Comyn (asJeveson

63; Dean, &.,486, 1 15; Stone,v. 1 East.Lord Salkeld RexRaymond of
Green, 6;4 Jurist N. 8­466, 468; v. S.Pierce, 1 Campbell LevyRochesterv. p.

L.144, 722; v. C.and Chilton &Richardson, Railwayv. 3 El. Bl.Dansey
216;Pick. v.3, Davis,v. 4 GuildCo., 722;cited in El. and Bl. Reednote

249; LesseeShannon, ewell's129; v. 10 AllenGuild, 15 Pick. Shannon J­
;509­Perce, 9 Michiganv.Jewell, 219, 234;Pennimanv. 1 Howard U. S.

Beaumarchais,v. 3193; Com.10 Mich.&c.R. R. Co.v.Michigan Leahey,
v. 14; Aspden,Brown122; Weems,v. 12 Gill & 83­Call JohnsonHatton

293,329;17OhioLane; Seminary,Howard U. S. 25­ v. TrusteesKemper of
Booth, and U.Breese, ; v. S.6­ AblemanWhiteside,v. 1 AppendixKerr

4 C. C. 332.London, Wash.498; v.Booth, Lanning11 Wisconsinv.
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Su­ler, ;6 193­ Tuck v. Barnard als. appellees,Monroe appellant &
the courtH., term, 1805,perior Court of N. whereSept,Rockingham,

anJ., ap­dividedLivermore,and(Wingate, being equally uponJ.)
wasof ofpeal from the the decree thecourt, judge probateprobate

case can becourt to theSo,affirmed. where there is a whichhigher
acarried, .of a have sometimes rendered prothe lower courtjudges

error; seeofin order of an a writto admit orjudgment, appealforma
7v. 1 et v.Fleetwood, 318, 379 Deane Clayton,Strange seq.;Thornby

Re­; E. Law489, Co.,Taunton 536­ Cocklev. L. S.507-8, Railway&
bemaya caseports, Pleas, 457,5 Com. the ofAgain,472. position

such courtthat a to thefailure decide the whichpointparticular upon
If, forare not rendition ofdivided does the final judgment.prevent

ais a a who has obtainedentitling partythere ruleexample, general
contrary,to an unless cause is to theentry judgmentverdict of shown

and asidesettingit that the are as tocourt dividedhappens equally
the underhasverdict or the hisarresting party judgmentjudgment,
the notto doesgeneral rule, “there no rule made it.” Hestaybeing

v.court;require the of the seeaffirmative on partaction Chapman
203;155; 200,Russell,3 Modern v. 6 ModernLamphire, Walmsley

Foot Da­in v.54; Ware, J.,v. 1 Coffin,Johnson 46, GoddardTracy,
381;veis Field, J., Co., 107, 110.in Durant v. Essex 7 Wallace

of case. HereNone these authorities are to theapplicable present
;is no affirmedorder or of lower court to be ora reversedjudgment

nor onis carried ap­there court to which the cause can beany higher
Theor should rendered.peal error, if now bejudgmenta pro forma

to courtsposition of this case is not dissimilar the cases in the English
of law, verdict,there is a or a case for thewhere reservedspecial opin­
ion of in or has tobanc, taken,the court where a verdict been subject
the in cases,of the court banc. In such if the court areopinion equally

no is or In Bux­divided, rendered for eitheragainstjudgment party.
ton v. 2 sub­Wilson was found for the70, a verdict plaintiff,Mingay,

a Theject judgesto the of the common case made.uponopinion pleas
“73,J., as the courtbeing divided, said, therefore,C.equally Willes, p.

is inthere no but let the remaindivided, rule,can beequally postea
v. “a was re­Bull, 463,court.” In Boulton 2 Hen. Blackstone case

divided,served of The court beingfor the the court.” equallyopinion
”“ * *®;no Deane v.was see 500. In Clay­judgment given p.

toton, 7 the a489,Taunton a verdict found for subjectplaintiff,was
nisi,a ruleDallas, J.,point argumentwhich reserved. After upon

“the court into a ver­directed that should be turned specialthe case
indict, Burrough, J., deliv­and that it should be to.”again spoken

“said, I the court isering his If still that507-8 : findopinion, p.
I do,divided on as a ofit, great impor­the question, thinking matter

tance theto and to that to be decided oneoughtthe be a casepublic,
occasion,thisway or I onother, mythe shall decline judgmentgiving

inthat of this reconsideredthe have courtparty may judgmentthe
another;” delivered, J., said,C.Gibbs, p.At ofthe close the opinions

“ can be536, divided,is noregularly judgmentas the court equally
the sug-himself ofthinks fit to availgiven. If, however, the plaintiff
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gestión of for theBurrough,brother be enteredmy judgment may
indefendant, order that if so maythe he shall beplaintiff, disposed,

carry ;the if do,matter further he not so to no judg­shall be disposed
ment at all 270,is to be s,entered.” v. McClelandGeneralAttorney Jeffery­

“ “was an Graham,information of at left theB.', trial,seizure.” the
question of acrown,intention to found for the andthe thejury”; jury
verdict was for all to thetaken the seized atgoods Paddington, subject

of di­opinion the court above. being equallyThe court of exchequer
“vided, C. : has takenAlexander, B., said, 308 The effect of whatp.

is, that follow­place there will be no this record.” Thejudgment upon
ing note is In thecase,to the this308, noteappended report a)(p. —“
court nobeing divided, was that there wasequally the effect of which

were,and thejudgment, the Lords ofthings were,to remain as they
onTreasury, restored to theordered the seized to bepetition, property

defendant.” In untilother not restoredwords, the seized weregoods
the plaintiffs thevirtually gave up litigation.

These decisions in Itare to theconformity early English practice.
was assumed inthat, division,case of no could be ren­equal judgment
dered. The embarrassment tofrom this cause wasarising attempted

a;be guarded against 72,the statute of 14 3d Co. Litt.by Edw. (see
“Comyn’s D. be­Digest, Courts, 5 but the thereremedy provided”),

came obsolete 1Pratt, C. in v.(see J., Fleetwood, StrangeThornby
368, and James 1st a fifth Bench and383), added to thejudge King’s

”“ “the Pleas,Common to the to the executionprevent impediment
and of from an division of the court—expedition justice” arising equal

“17;4to Coke’s of twopreface Reports see the the Chiefopinion
in Sir 12Justices,” case,Proctor’s Coke 118.Stephen

In ifthe U. S. Circuit aCourt, the court are divided hear­equally upon
in it saidis to be the common to with­ing equity, bill,course dismiss the

out costs to 3J., Williams,either in v.party Story, StoryVeazie—see “632; but it would seem that of so thatthe decree dismissal is entered
ifthe think theparties aggrieved may, bring question”they proper, up

“Court,to the finalon for review from the decreeSupreme appeal
J.,in Co.,see Silliman v. Hudson River 1 BlackNelson, Bridge S.)(U.

582, In Ohio, division,585. the Court'of anp. Supreme upon equal
inbills have been dismissed. v. Bank U. 2S.,Waddlechancery of

;Hammond 335­ Bank U. 2 Ham.Schultz,S. v. 471.of
In of ifMassachusetts,-the court a reserves questionssupreme judge

full' andcourt,of law for the consideration of the the arejudges
divided on a which involves the to re­equally point plaintiff’s right

forcover, it is said that is rendered the defend­“judgment commonly
Co.,ant.” in v. Essex 8Chapman, J., 103,Durant Allen 107.p.‘

our of that theis,The result of examination the authorities prac-
uniform,in has not that thetice other courts been entirely weightbut

in aof is to the final of causes situationprecedent opposed disposition
in thisto There is no rule of- Stateanalogous the present. practice

causes,for the final of such so as the courtlongproviding disposition
such a rule inmayremain divided. be establishedequally Perhaps

insome future where all the members of the court can takecase,- part
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of arecase, third the judgesthe rule. In the oneframing present
divided the questionto act. As the court aredisqualified equally upon

as toatand no has been arrivedyetof the bill, agreementdismissing
finalto anythe are unable see howcause,final of the wedisposition

totime, can be devisedat this unless some waydecree can be made
;therefore, remainscause,a of four. The pendingmake two majority

duringand to hold thereceivers, havingthe been appointed property
inthe of the remainsuit,pendency possession.

thebyThe "cause soon after compromised parties.)was(Note.

J. Railroad seeks to enforceDoe, The contract which the Northern
in this it made thesuit, byis void because of the for which waspurpose

toRailroad,former directors of Concord the knownpurpose beingthe
Thethe disowned the Concord.Northern, and the contract being by

of thewas, defeat,to and the electionpurpose anticipate, practically
Concord, atof at the annual then nearpresent meetingdirectors the

was,if Thehand, bythe board should be chosen. purposepresent
for fiveConcord,the of thesubstantially transferring management

from into theyears, to the to theNorthern, goingprevent management
hands if should chosen.successors,of their own the board bepresent

contract;This not the of the but it was theonly objectwasprobably
notwithout which the contract wouldcontrolling object, object—the

have been made as it was made. Without this the contractpurpose,
would and an-have been to the stockholders at thedelayed, proposed
nual or have been made to their ratification. Formeeting, subject

of the Northern to theby contract,the form thealthough guaranteed
div-Concord, the of its and the highest legalpreservation property,

and it be under circum-idends, mightalthough presumed, ordinary
astances, that of the Concordthe stockholders would gladly accept

them,to stillso such a contractguaranty advantageous comprehensive
this,as in New be submitted to the stock-would generally, Hampshire,

holders.
ifthat,The have feared the board shouldmayformer board present

of the in hands.elected,be the interests would suffer theircorporation
a of ofcourt, order,The a unanimous theby retaining part property

receiver,the in hands of a have now decided that therethecorporation
fear. But awere for such'a such feargood grounds well-grounded

dan-not former board to make this contract. Thecould authorize the
atcould be law instituted whoseger* by by partiesaverted proceedings

board,it was not in of the formerwere but therights imperilled; power
the of its stockholderscontract,this to shield orby corporation any

action of in the election offrom the of the majoritytheconsequences
ofmade, seem to vindicate the motivesmaydirectors. The order now

not contract that is; everylaw doesthe former board but the uphold
transac-There classes ofmanyand sound. aremorally financially

which,and buttions which sometimes be proper expedient, ifmight
forthat,andtolerated, would so often be improper inexpedient, various

Ifshouldreasons, it is best be wholly suppressed.that they contracts
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and otherofficers,directors, administrators,made by agents, guardians,
trustees, fiduciaryof thefor of the exercisethe purpose preventing

made,successors, enforced, theytheir whenpower by were judiciously
would so of that businessoften be made under false pretences prudence
of a character would be liable to embarrassments.fiduciary great

In or trustee to.law,of a contract made anby agentcontemplation
defeat, succession,the for thefiduciary necessary protectioncannot be

succession,of If of is. in thea breachlegal rights. apprehendedtrust
law such as thosethe furnishes which it asregardsremedies ample,

case,now,in in and an injunction.thisoperation receivership—a
And the reason of the law is much these considerationsdeeper than

of a contractand When an makesconvenience.expediency agent
ifbecause hishe believes the of it will be mismanagedsubject-matter

is this object,revoked and another in hisagency agent place,appointed
if theknown to the other contract voidcontracting renders theparty,

tothat not authorizedit, for the reason the isprincipal rejects agent
awaremake the contract for that and the other beingpurpose, party,
of anof the is of the want of It is noauthority.awarepurpose, part

ofauthority by forestallingto the interests hisagent’s protect principal
and inaction of the thattransferi’ing authoritynullifying.the principal
to board were for oneagents year.another The former electedperson.

annualThey were not to veto the of powertransfer theirempowered
successors, successors, or,to or bytheir to veto the election of their

method for to the cor-any thedesigned destroypurpose,, practically
electoral, itor or of anto the exerciseporate suspendpower, postpone

hundred or The them theyears years. byfive office conferred upon
did frustrate theelectoral not include an to resist andauthoritypower,

It that thethat them official life. cannot bepower gave presumed
or thatoverthrow,creative intended to create for its ownfaculty agents
stock-the intended to the elective franchise oflegislature expose the

holders to a risk involuntaryconstant of self-destruction.
The if a of overseerssame would board selectmen orprinciple apply

of should for thethrowingthe make a contract the ofpurposepoor
successors,of the ofbeyondit reach theirsubject-matter the-purpose

contract;known to the other- in the or if anbeing party application
were made to administrator or and toremove an guardian, appoint

in he,another his and of a on thehearing appli-notifiedplace, being
cation, should make a contract for a similar knownthereupon purpose

would beresult, case,to the other Whether this orparty. anyinthe
is notif itdifferent the were not known to the other party,purpose •tonownecessary inquire.
made,at whencontract, reason,The for this least voidablebeing

defendants,and is It couldrescinded void.being by absolutelythe
andcommissioners,not and the governorbe made valid the railroadby

150,council, 10-,or underbyunder Gen. St. the legislature,ch. sec.
in a2. is145, legalGen. St. ch. void contract not a contractsec. A

“ thewriting bysense. There was no contract to be sanctioned in
“ council,” orandcommissioners,”railroad theby governorapproved

“ State,in theauthorized the And there was no powerby legislature.”
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of for a had nottheythese contract whichmaking, parties,capable
formade themselves.

Nor­of Concord Railroad has been taken from theThe theproperty
ofthern Railroad and in the of ordercustody byreceiversplaced legal

court,the and it not to be to the Northern Railroad.returnedought
receivers,it should in hands oranyWhether remain the oflonger pass

into Rail­the of the directors of the Concordimmediately possession
is a in the Fisher a. Con­road, raised and case v.question argued &

cordRailroad a.­ &

IJ. the withSargent, first Smith andUpon point agree Judges
Doe, who have thatcase,delivered in the the contract betweenopinions
the andConcord Railroad Railroad isthe Northern void. I have never

see,been able to this first considered,since bill was anyhow by possi-
a contract thisbility like could be considered valid to bind the succes-

sors of the board which made itit, when was so made withplainly
the intent and for the on of oldthe the board, ofpurpose, part pre-

newventing the board from the road,of andtaking possession exer-
those andcising those dutiespowers performing which, as directors of

road,the it was incumbent them to andupon exercise perform,—the
other fullcontracting having of such andparty knowledge purpose
intent.

a isSuch transaction clearly fraudulent as against board ofthe new
directors of the Concord Railroad. But the shows,inevidence this case
we think hadthat it not forconclusively, been such and intentpurpose
on the of the old board of thepart Railroad,Concord this contract

made;would never have of allbeen which the other contracting party
then,had full Iknowledge. concur fully, with whothose have preceded

me, void;in this contract that thefinding Northern Railroad has no
orright under that contractpower to the control of the Concord Rail-

road.
anSuch was notarrangement only fraudulent as the newagainst

of directors,board also asbut theagainst stockholders in the Concord
road, it acts,because their inby a new board of andelecting directors

road,them of theirputting to beinucharge avoided,were nullified and
and from force orprevented having any effect whatever. Such was
the and of oldthe board indesign contract;this andpurpose making
the thatevidence shows the ofofficers the Northern Road were fully

of such andcognizant If then it is anpurpose design. elementary
in as haslaw, it been toprinciple long be, that fraud vitiatessupposed

all contracts as those who are andagainst parties attempted intended
to be defrauded itthereby, then follows that neither the board ofnew

indirectors nor the stockholders Concord Railroad inthe are any way
80,bound 3by case,the contract under consideration. Twine’s Coke

cited;S. 1 and29-60,C. Smith’s L. C. and AmericanEnglish cases
cited;562,Robinson 39 and N. H. Leach v.Holt, 557,v. N. H. cases

473; ;40 H. v.Tilton, N. v. N. H. 510­Coolidge Melvin, 42 Pomeroy
118; ;43 H. v. Jewett,N. True 44 N. H. 48­ v.Congdon, PageBailey,

46 H. 441.N.



R.R. R. [Merrimack,182 NORTHERN R. v. CONCORD

or ratifica-lost,Nor or by acquiescencehave been waivedany rights
in the Con-tion, on or thethe of these defendants stockholderspart

con-cord thisRailroad, have andthey againstbut objected protested
tract and in all ways.all occasionsupon properproper

road has beenthe of this the ConcordDuring pendency litigation
inplaced the hands of receivers.

theinvolvingWe all of that a suitare whenopinion, pendingis.
in the absenceevenrailroad,to the of a this courtright may,possession

ofof or theto on behalf of stockholdersany that effectapplication
if that isState, receiver,a coursethe railroad in the hands ofplace

to bona stock-to orto serious thenecessary injury publicprevent fide
as aonlyholders. to beremedy,But is an extraordinary appliedthis

A courtlast demands.resort, necessityand not urgentwhereexcept
of a rail-of the managementis not a toequity tribunal well adapted

be continuedroad, nor an which can wellis a receivership arrangement
stockholdersbyfor chosen theof time. The officersany great length

butand nothingare the of themanagers corporation,ordinarily proper
inter-to or to ca-njustify anyimminent the State theperil stockholders

contro,1.ference with their
courtAnd and of the thatmajoritywhen it is settled decided aby

to as valid andin this case construethe contract are askedwhich we
road shallvoid, the remainis then arises whetherthebinding question

the handsin it shall into ofreceivers, gothe hands of the or whether
andas who are treateddirectors,those who are set forth in this bill

be tosuch,considered as and were to electedand who declaredstyled
Railroad.that of the Concord Uponat the annualposition meeting

aheld by majoritythat is that the contract beingconclusionpoint my
into handsvoid,of to be the road should thethereupon passthe court

and are not shownelected,of if havethey legallythe new board been
to to that trust.be otherwise executedisqualified

I there iselection, reallyAs to of cannot conceivethe theirlegality
inirregularities votingThat there were someany question. upon

im-stock with¡stock, purchased moneythat there have been somemay
here to consider. Admit-not be worth whileobtained, mayproperly

fact;ithowever be inmayit to so for of the argument,be the saketing
all that one cananyall that and deductionsout, making properlytaking

orhere, canI do not that it is beask, really questionedunderstand
byand' athat new were electedquestioned, fairly legally,the board

andof stock which was legally representedthelarge majority properly
allat this we agree.that meeting. pointUpon

is,directors, the next whetherquestionelectedThey being legally
in which shouldinvestigationis thedeveloped presentthere anything

toelectedthey receive,which werereceivingtheir theprevent property
take and have control.chargeand over elected towhich werethey

elect theIt is of the stock which was used to newthat someobjected
from inboard funds whichcorporationswas with borrowedpurchased

inloans thus fact ob-the and that the wereofficers,borrowers were
tained a breach of trust.by

in of on theTo this it the absenceanswered, complaint partbemay
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of the cestui stock withtrusts in those thecorporations, purchasedque
funds ofso from is the stock theborrowed those partiescorporations
who voted on it.

The was in everyto banks the loanedsecurity moneythe forgiven
case theand can no but sameample questionbesatisfactory. There

of York,•amount or Newcould have obtained in Bostonmoney been
or all,almost had thewas to be atanywhere money uponwhereelse
same here,I do that theresecurity. bynot understand the evidence
was to sav-any intention on the of either defraudanybody anypart
ings bank or or of such withoutbank,other to the funds banksuse
first to wasgiving security.bank and Thatthe sufficientsatisfactory
all that the banks need to about—all ever havetheytrouble themselves
troubled It that inthemselves about. does not here but everyappear
bank obtained,from which the was andthe stockholdersmoney depos-
itors are satisfied with and it strikes me thattheentirely security;
that should the ourbe end of about the interests of theinquiry
savings banks. interest has thatNobody having theany complained
money has been board,loaned those banks to this newimproperly by
so far Ias learned;have and is whothere that thenobody complains

forsecurity all the loaned was not and sufficient.money ample
In regard to the suit,matter of the we have made an orderClough

which, as I it,understand makes uncer-ample anyprovision against
tainty there havemay been the before us as to the intentionupon evidence
of the board,new or whether there was a that they might,possibility

theupon evidence, anhave made of theirimproper application power,
or an of andsettlement the suit the other conductorimproper Clough
suits. However we may regard the evidence that it is atupon point,
least proper that should be can be toeverything done, required,which
make the matter safe, anyand ofentirely guard against possibility

towrong any stockholder of the Concord road. With that view
the order suit,was made in to the so thatreference isClough nothing
now to be infeared toregard that, or of the other conductorany suits,
by any instockholder the road.

“But it is assurance,asked with If the new board cannotgreat be
trusted with execution,the amount of shalltrifling the beClough they
trusted with the whole interest of this great corporation, amounting”to millions ?perhaps

It does not occur to thatme in this case there is forany ground
such a orproposing question, that of which it im-the course reasoning

hasplies any here.application
To Ifillustrate the case: a sitshould come in here tojuryman

a case, and inupon was related to of the theany way either lawparties,
would hold sit,him and not allow him to no mat-wouldincompetent,

dollar,ter orwhether the amount in was a hundred,onecontroversy
or thousand;a in all does not stand inbut other where hecases, pecu-
liar relations to the ifon he is heparty trial, entirely competent; —so
had ininterest the relations inany cause,result of the peculiarthe

case,■whichhe stands of in shouldto one the or his interest theparties,
him in hisdisqualify from matter interestsitting case,that no whether
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one thousand;be notdollar, disqualifya that doesor or a buthundred,
him from that relationshipin all has notother matters where heacting
or interest.

So inifvit the term isshould be who holdsfound that the judge
cause, inany if he had interestanyto in a orway related either party

the result dis­court,of in his he would besuit theany litigantsbetween
not himqualified suits; disqualifyto in thatact all such wouldbut

from toin thus related eitheracting all was not partycases where he
and was not in the suit.interested result ofthe

Now, if here on account of anyany or interest existedrelationship
the newcontract or and member ofanyagreement Cloughbetween

itboard, far hasso of the court placedas that is actionconcerned the
and thebeyond beyondthe to anybody;of harm ordanger injury

find there isClough anysuit I do notsuits,and the other conductor
havecause men whofear,to that theseor toany reason apprehend,

us asbeen and are known toboard, gen-elected members of this new
full 1 dotlemen of do their duty.notcharacter,and willrespectability

not is tothat there beus, reallyunderstand, the evidence beforeupon
farduty,their soapprehended forgetso farthat willany danger they

asfor themselves stock-forget their own fail to look outinterest, so far
are,as all others who in likeholders, to fail to in toregarddo their duty

circumstances, stockholders in the corporation.
I am not there is to "besatisfied, evidence, any dangerthattheupon

road;of thefrom takeapprehended new board possessionthehaving
Iand Smith in the conclusion to which hetherefore Judgewithagree

has should dis-come, void, receivers bethat, beingthe thecontract
andcharged, dismissed.this bill beshould

itcourt,It and is foundusual,is in this andsuits are broughtwhen
court,decided in thatstandingthat and nono casethe hasplaintiff

the for there is nodo or becausedefendant has to answernothing
in him to do or answer forparty court to' requirethat any righthas

out of ato court withgodefendantanything whatever, to allow the
thisAnd since in casejudgment for' thehis againstcosts plaintiff.

atthree this hearingof the who can sitfour of the benchmembers
have these roads isbetweendecided that the contractaffirmatively

court,in itvoid, standingand and nonothat the has caseplaintiff
seems dismiss allto me is to proceedings,that the courseonly proper
and of thoseat into the handsallow the to onceConcord Railroad pass

it.who it to controlrightown and to have theought legal
But course to take in thewhile to the only properthis seems me

differ in opinionof the courtas memberspremises, yet so twolong
must that no orderresult betwo,that from theupon the otherpoint

condition.can be in itsmade, must remain presentand that the case
to theconsiderviews, unnecessaryit becomestheseEntertaining

ofcounsel, theeminentimportant bydiscussedquestion, ablyso
the one in question,asof the such-a contractpower directors to make

motives;anyand withoutthey improperacted in faithprovided good
mightand if a contractwhether, prop-also the suchfurther question,

the sane-receivedbe made in it has in this caseerly any propercase,
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tion itand of to bindingthe State authorities makeapproval proper
under Ithe statutes. noquestionstheseUpon express opinion.

Bellows, C. J. On this to dissolve the re-application injunction
the of obtain of the Con-use force defendants tostraining by possession

cord Railroad and its is it is toincidents, the whether madequestion
title,to the so that the has no as toappear clearlycourt jus-plaintiff

tify the dissolution of itsthe before finalinjunction hearing.
The that is this:to the I thatprinciple ought court, think,govern

until the court is ofto restrain the from the useprepared plaintiff
force to resist the of to take in-the defendants thepossession,attempt
junction stand;against the of tobyuse force defendants and be-ought
fore ansuch should issue the the title ofinjunction against plaintiff,
the defendants should as toso warrant a final decreeappear clearly

the inagainst the dissolution thisplaintiff. Or, words,other of injunc-
tion should andbe, in to finalbe, equivalent, effect,would a decree

theagainst plaintiff.
The first hadquestion is, whether these the tocorporations power

make such a contract ifas was here and thatmade, so, whether power
has been AAnd, first,executed. tolegally power.as the question
much discussed at bar,the and is,which stress wasupon great placed,

thewhether two had to make such a contractcorporations power with-
out the direct assent of the it being contended thelegislature, by

thatplaintiff the case came of 10 ch.the section ofwithin provisions
150 ;of the Gen. Statutes while defendants contended that it must be
governed 2,by 145,sec. ch. of those It conceded,statutes. bemay
in general that a contract of railroadterms, another,—for the use one by
that foris, it,the entire use and of be made withoutworking —cannot
the it;assent of the or to andlegislature, something equivalent this,
we think, is the of ourclearly policy legislation.

But it no meansby follows that this assent is to be givenspecially
in every case, for we can,that theapprehend legislature by general
laws, authorize railroad to make contracts somecorporations involving
use of each others’ roads without ofassent theany legislature,special
or with the sanction of the governor and council and railroad commis-

as asioners, substitute for the assent of the legislature.
And inthe real thisquestion is,branch of the case whether the leg-

islature, by generalsuch has authorized a contract as waslaw, such
made here.

“Section 10 of 150 noof the Gen. St. that contractchapter provides
between two or more railroad for use their roadsthe ofcorporations
shall be or for a norlegal time than five unlessbinding longer years,
sanctioned in andcommissioners,the railroadwriting by approved by
the andgovernor council.”

This of this class the sanctionsprohibition of contracts without pro-
vided for, carries with suchbyit a to make contractsrightimplication
with those H. 54.sanctions. ConcordRailroad v. 17 N.Greeley,

It will be has authorized thisassumed, then, that the legislature
class of if and inincontracts, sanctioned the manner such.required,

VOL. 13l.



R,R.R. R. v. [Merrimack,NORTHERN CONCORD186

if byis valid and as authorizedbindingthe contract as speciallycase
the legislature.

of did in-contracts theis, legislaturethen What classThe question
in ?and for this sectiontend to embrace provide

intoin this we are to takeOf course consider­determining question
materia, and such acts are to takenin belegislationation other pari

67; Hanson,28 N. H.one law. v.as Sloan v.together Bryant, Hayes
12 N. H. 290.

takedoubt,in of to into consideration thealso,We are case previous
established, asthe and the so farby it,subject, policylegislation upon

thisit bear question.may upon
inSt., find2 of ch. 145 of the Gen. we whichprovisionsIn sec.

10 ch. 150. 2in direct sec. of Sec.terms are conflict with provides
“ railroad,oflease, anyor for the usesale, contract,no mortgage,that

in in the theunless it shall be filed ofvalid, writing,shall officebe
ofbyand authorized the In bothstate, legislature.”ofsecretary

railroad,for offind a of contracts the use awe prohibitionthe sections
byin the and in otherthe one case thelegislature,unless sanctioned

and railroadand council commissioners.by the governor
construction, court toof the shouldsettled rules endeavorwellBy

to to and if can-both,so as effect thatgivethese provisionsharmonize
the intention of theto endeavor to ascertaindone,not legislature,be

to it.effectand to give
different views aresubject totally presentedthis two coun-byUpon

“ for roads,”the contract the use of their in sec.sel that termsis,: one
theto of ordinarythe connections10, regulationare confined between

of the andin the of onepassengers freighttransportationrailroads
and do not toanother,road of extend the andthe entire useover

time;road for ofanyone another that this isby spaceofworking
”“ Connections;the of the Railroad andtitleby chapterindicated

terms in bothconstruction,this these sections takewouldthat, with
effect. ..

is in thethere forcehand, great suggestionthe other that theOn
10,this as theoriginally reported byof section commit-revisingterms

of connection,to this sort suggestedrelated thetee, clearly byvery
thecounsel, legislaturebut that amended the bysectiondefendants’

andterms therestoringthose restrictive terms actout of thestriking
allenough to embrace forclearlywhich were broad contracts1850,of

for the entire orrailroad,a whether use.partialuse ofthe
contracts therequiringthe sanctions of thatreported,As originally

the and infreight or re-passengers,section transportationwere of“for
their road." This out,the businessconductingto was strucklation of“ moreor railroadbetween two forcorporations,and the words the

”roads, shall inserted.legaltheir beuse of
word contract as toterms, the so mean islimitingIf these what

out,were andcounsel,for defendants’ struck termsbycontendednow
for the of a railroadto all contracts use insertedbroad embraceenough

it evidence that the termstrongwould be contract wasand passed,
In Rich v. 39 304,in sense. N. H.Flanders,this restrictednot used
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that a shouldit was of the law ap-held that the intention legislature,
abytoply suits, very clearly expressed repealing provisionwaspending

so,in For a similar but strong-a it should notformer law that apply.
legislatureer that the term contract shouldreason, intention of thethe

not this amendment.be so be fromrestricted, may gathered
construction, contended forobserved,It is that this thealso, byto be

sections of 150.defendants, inconsistent with the chapteris previous
into railroad connections the restrictedThose sections relateclearly

sense that one railroadused counsel. They providedefendants’by
and thatshall the becars, freight maydraw over its road passengers,

to enter andrailroad,it a usebrought having right uponto anotherby
;it, or to road but shall notenter and use a be re-connectingupon

to its road to be used but its own motivequired by anyallow power;
and it if the cannot the termsagreethen that parties uponprovides,

court,of thereof,such or twoservice, maythe supreme justices appoint
and fix the rates andsame,referees to the shall termstheydetermine

andfor the shall valid untilbinding,and their award befuture,
or a decision byaltered the or the new referees.by legislature,parties

In there is that indicates ofanythese nothing necessityprovisions
action or railroad commissioners. Onthe and council theby governor

the terms of this connection thebythe to sim-contrary, adjustpower
; and itof is isple agreement very clearly evencontemplatedparties

be altered in thethat the award of the referees sameprovided may
byway, ofis, the agreement parties.—that

also,It is construction tobelieved, giventhat the the lawpractical
150 10of of the of sec. are1855, precedingwhich sections chapter

inbut a has been accordancechange,revision without substantial with
views,these and of the and council andgovernorthat the sanction

railroad obtained to contractscommissioners has not been adjusting
is inanythingthe terms of such connections. Neither there the nature

of its line ofthe service the over the carsnamely, drawingrequired,
railroad, thatand of another would itand makepassengers freight

athat such a sanction to contract itreasonable to respectingsuppose
would we consider thatbe when thenecessary,deemed especially

various boards of the ofhas entrusted to the directorslegislature duty
tolls for roads.fixing the their respective

A as is defendants’ coun-construction, then, 10, urged byof sec. such
terms,sel, its which indicate nowould not be inconsistent withonly

thesuch inconsistent with sec-totally previousrestricted butmeaning,
of thetions intention legislatureof the with the obviouschapter,same

thein and with construc-to, practicalthe amendment alludedmaking
it taken.tion to the act from which wasgiven

10make sectionindeed operateThe woulddefendants’ construction
of the same thechapter,as a sections exceptof all therepeal previous

As hasinadmissible. beenis whollytwo first, whichproposition—a
the of July 13th,from lawtakenbefore this section 10 wasremarked,

“ no contract between twothat1850, 953, 8,ch. sec. which provided
shall beroads,of their legalor usemore for therailroad corporations,

insanctioned,shall becontractor unless suchonbinding party,either
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thethe andwriting, commissioners, by governorrailroadby approved
termand for acouncil, and in no case shall such contract be longer

allowed,than no use of shall befive and such another‘roadyears;
copyin and aby contract, byunless executed bothwriting, parties,

filed with the of state.”secretary
inof lawThe in this is found is an.amendment thewhichchapter

con-relation and has to do with thenothingto railroad corporations,
areThenections of railroads in sense alluded to. termsthe restricted

rail-for of oneto include contract the usecertainly anybroad enough
more elaborateanother,road and the areby requirements certainly

asuchthan would for in an to fix the terms ofagreementbe looked
itsservice as cars of another road over line.thedrawing

theOn the where interestshand,other the occasions were numerous
athe would a contract which would enableof bepublic promoted by

time, receivinga one for a shortroad to and weakstrong equip operate
ofto outother,a for on thecertain the service payingcompensation

avails,the a sum agreed upon.
GreatCochecho,asmade,Such have often been with thecontracts

Weare,& & & NorthConcord,Falls Portsmouth ManchesterConway,
Lawrence, Wilton, Contoocook& Concord & Claremont,Manchester

Sullivan, Ashuelot, and White Mountains railroads.Valley,
the andIn it was for the interest of public-ofthese instancesmany

;a madestockholders of both that such contract should bethe roads
it that the whenand would not unreasonable to legislature,be suppose

intended tofor thatenough giveit used terms broadclearly purpose,
notinto for a short periodto enter such contractssuch railroads power

the railroadbyfive were sanctionedyears, theyexceeding provided
and andthe council.governorcommissioners

inThis this sec. 10, chap.law of 1850 was reenactedsubstantially
and the as the amend-construction,150. should have same especially

to the provisionsbefore stated the adhere toment evinced intention
1850; thethis of and the fact that it is included in chapterof law

connections, construction,its underto railroad cannot affectrelating
byWhen that was therethe circumstances disclosed. section placed

of so as to that therevision,committee it was makechanged ap-the
to its entirely,and amended so as alter characterwhenplace;propriate

still its init was allowed to retain thatplace chapter.
1850,toAs construction to be law ofthe thebearing upon given

150, Statutes,of the it should be borne10,and section Generalchap.
to con-1855,mind that in -law of 1851 or therelatingin neither the

ofthe sanctionof thererailroads, any requiringnections was provision
to agree-the railroad thethe and council or commissionersgovernor

to theThose acts relateclearlyments those connections.regulating
and, inofcars, &c., another,one railroad its thedrawing by over line

thatforfact, it;for and the termsadjustingthe mode ofprovide
referees, legisla-or thewas, by byservice of theby parties,agreement

con-of railroadture. under these the terms theseAs, therefore, acts
of the withoutagreement simply,nections could be adjusted by parties

com-governorsanction or the and council or railroadany byapproval
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them,and as 1850 not thismissioners, bythe law of was repealed
affords for that law of 1850 was notthe inference thestrong grounds
understood to cover the and as 150 of thesame ground; chapter

1850,General is law ofStatutes a revision of the withsubstantially
the 10addition of section is that section10, the argument very strong
was not understood to relate to the railroad connections.ordinary

8As the construction to be to sec. of the lawbearing upon given
of 1850, it will 465,be seen the House Journal of thatby year, page
that, while the bill was Mr. moved to strike out theQuincypending,

“entire andsection, insert that No railroad shall ainstead, take lease
or hire the use of other authorizedrailroad, there-any except specially
to by the and alllegislature, such contracts made without such assent
shall nullbe and void.” this andamendment theUpon yeas nays
were andcalled, 40,it was a vote of 188 to con-byrejected showing

the intention of to to forclusively givethe house the contractright
the use of a railroad for the of yearsterm five without the special
assent of the legislature.

It is certain that from 1851 to 1867 these connections bemight
adjusted the of theby agreement without other sanctionanyparties,
whatever, and we nosee evidence of intention toany the lawchange
in this The committeerespect. such a butcertainly change,reported
it was explicitly rejected by the and the law tolegislature, restored
the which it had stoodfooting upon for many years.

Sec. 2 of 145 of the isGen. Statutes broadchap. undoubtedly
inenough its terms to allembrace cases of contracts for use ofthe

railroad,a and so far as those terms are asmightconcerned well in-
clude the connectionsordinary railroad as the same terms in sec. 10,

however,150. This ischap. not, contended for by either side.
a fair construction ofUpon sections,-these two them-standing by

selves, it would seem that the kind ofsame contract for use ofthe
a both;railroad was inembraced but as different sanctions are re-

in sections,the two mustquired we the one or other ac-qualifiy the
as findwe the intention.cording legislative The two sections are to

if law;be construed as but andtogether one for the reasons already
we think the hasassigned, legislature its in-unmistakably manifested

tention 10,that section should150, include contracts for the usechap.
of a railroad in its sense,broad and not to railroadordinarylimited

and, therefore, itconnections, 2,must qualify the of sec.provisions
145, so that shallthey to contracts for the of a rail-chap. useapply

road when for a term of thanonly more five years.
intention,As thebearing of and itupon question legislative policy

“tobe consider the actmay proper 26,1867, 8,of June to pre-chap.
vent railroad That act forbids the consolida-monopolies.” expressly
tion of rival or lines of ofrailroad, or the onecompeting running
such lines other, lease,the under a or ar-by contract,business other

without first dorangement, authorized so to thebeing by legislature,
and the and council. Sec. 3 that theapproved by governor provides
act shall rival forlines,to and not to contracts or leasesapply solely
the and orof road as an extensionrunning any constructedoperation
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andasof and orline, parts par-continuation a independentseparate
toorbranches, secondarythe tosame, any tributarycels of or side

theofall from theline, provisionssuch which are specially exempted
act.

theit is in accordance withclear,It is from these thatprovisions,
toour that should be permitted op-of one railroadlegislaturepolicy

also, that theseen,a It willerate another when not rival line. be
to theof our has construction powersa liberallegislation givenpolicy

railroadof corporations.
con-St., corporation mightsec. railroad142, 10,Rev.By chap. any

offortract railroad the transportationwith Otherany corporation
and of all connectedconductingand the businessfreight passengers,

St.,Gen.and the5,1851,on road. The of Julytherewith their law
the150, connection,terms of implych. for theproviding adjusting'

thing.same
commonofThis to exercise the businessclearly righttherecognizes

theown; this is nowover road andbeyondcarriers lines of their
may carryin this that a railroadState,established docti’ine company
theline, out of State.on this business not its own butonly beyond

339-363;H. BarterR.,Lock Co.v. Nashua R. 48 N.Nashua Worcester&
B. A.9-29; v.a.,v. 49 N.­ Co. Wheeler & H. wifeCrafts & &&

1869. ThisJuly term, interpretationliberalExpress Company­ Coos,—­
such communi­their and them to formof enablespowers responsibilities

for the negli­cations with railroads as them answerableother to make
is torailroads,and of doneby injurymisconduct such other whichgence

two or moreIf, then,or onfreight transported jointpassengers account.
theywhich be­by mayrailroads can enter info anconnecting agreement

andof passengerscome interested as common carriersjointly through
liable for losses orlines,over their so as to befreight jointlyconnected

them, itcaused of of wouldthe or misconduct eitherinjuries by negligence
they agreementseem to follow as that might bya incidentnecessary

ofthe thatmake all needful and forregulations managementrules
one thebusiness, workingto the togivingevenextending corporation

forline; furnish another occasion the exer­of the entire and this would
for of railroad.cise of the to the use anothercontractpower

Vt.R.,R. 31 it491,In Shawmut Bank v. MontrealPlattsburgh &
assumed the defendant wascorporationthat the act under whichbeing

to and deliver personsit to contractorganized transportempowered
did,in fact itroad,terminus of its as it wasfreightand thebeyond

this it the and incidentalnecessaryheld that carried withpower proper
toit,of and that the means be usedmeans exercising enjoyingand

;directors thatto and of themanagementare entrusted the direction
itthey bindmightwere of and thattheir acts the acts the corporation,

theirthe to facilitate the business beyondof aby steamboatpurchase
R. Co.v.line. is in S. W.recognizedown the same doctrineMuch

Redmond, 10 C. 675.B. S.)(N.
continuousThis form onerailroads,connection between whichby they

andbusiness, beingof common all responsibleline carriers for through
commerce;ofof theand has out demandslosses, grownfor injuries
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and withoutinformalthem, thoughand the betweenarrangements
valid toandgoodheldsanction,or other have beenlegislativespecial
this ca-thatobviousas It is veryall the carriers.bind corporations

to contractrailroadto for onemust add the occasionlargelyverypacity
suchallowingofroad,of its and theanother for the use policywith

as the Revisedasto inaugurated earlyconnections seems have been
Statutes.

subject,thisof our onview, then, legislationinto theTaking history
toit unreasonablein of case to renderthere is the nature thenothing

for theto authorize a contractthat intendedlegislaturethesuppose
governorsanctioned thebyof a railroad for a short whenuse period,
objectionThe most obviousand council and railroad commissioners.

isRailroadConcordhere,a lies in the fact that theto such contract
otherwise, and theHad it beenable to its own road.perfectly operate

wouldaid,had and the arrangementConcord road been weak needed
con-theofhave and as to theenough; yet, question power,seemed well

a fairwhether, byis,”inquirydition of roads is immaterial. The realthe
tointendedit that thelaw, legislatureconstruction of the can be seen
itsuse ofanother for theone railroad to contract withgive the power

butlegislature,road for of theauthoritya short withoutperiod special
and railroad commis-with sanction of the and councilthe governor

sioners to whom the ispower delegated.
ora twolegislatureThe of the to authorize contract betweenpower

railroads, all, is notmore which oneby may questioned.operate
would beIt is that in such an arrangementobvious casesvery many

orthe shareholders of bothfor the interest of and also ofthe public,
safe; it beingall the most economical and ap-becausecorporations,

atand cars the endthat the of motiveshiftingparent frequent power
if notand expense,of short roads must be attended with great delay

risk; necessityof to avoid this and save theincrease and accordingly,
ofgeneralof the has becomefreight,there-shipping through practice

; inand'whole linethe cars such over therunning containing freight
to that as as the differentthrough companieswellrespect passengers,

carriers.and as commonso connected are interestedjointly responsible
overit is to beWhen is as understoodthe businessthrough large,

interestit is obvious that theirroads, jointthe and ConcordNorthern
very impor-in is athe of and merchandisetransportation passengers

thetraffic; and betweenregulatedtant as this bemayof their wholepart
at allnotalone, it seemof the wouldcompanies by agreement parties

to enterthethat should themgive powerunreasonable the legislature
the wholefurnishinto an shouldwhich oneagreement by company _
time, witha shortall the roads forand orbothpower, operatemotive

railroad commissioners.the sanction of and council andthe governor
where sev-held, thatto,In v. it wasWheeler,Barter before referred

linea continuouswhichrailroads arrangement byeral make a business
toand contractsline,the wholeformed,is each sells tickets overand
inforthe“route, and receives pricethe entirecarry goods through if

amongsum, inone divided stipulated proportionsentire which is to be
line bemaythiscomposingthe several the severallines, companies
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regarded service,as and forfor the arejointly undertaking responsible
line;loss or wasof the and a similar doctrineinjury upon any part

held in Nashua Lock Co.v. Nashua and R. R. In neitherWorcester
case was the of or and council orassent the thelegislature, governor
railroad commissioners, necessary.to such deemed to bearrangement
The and so to a continuouspower to such formarrangement,make
line, is ofa of the to exercise the businessincidentnecessary power
common own and comes theline,carriers the withinbeyond company’s

Railroad,of v. Montreal 31 Ver­principle Shawmut Bank Plattsburgh &
675;mont Redmond,and v. 10 C. B.491, S. Co. S.)W. (N.Railway

see, also, R.,Hart Sar. R. 4 Seld. N. Y. three37,v. Renn. & where
different companies together.were operated

As, then, betweenhave,the may by agreementdifferent companies
itthemselves, roads,a in the traffic theirinterest overjoint through

would not should allowseem to unreasonable that the legislaturebe
them to extend to local which thesuch interest the traffic withjoint
other is for short it be sanctionedconnectedclosely periods, provided

theby and and railroadgovernor council commissioners.
It is that sec. 10 is the later of theurged, also, legislativeexpression

will, and 2on control sec. of ch.' 145.that mustground
If it act,is such beto be as a later would theregarded ordinarily

effect; counpiland fromfrom authorities cited thebythe plaintiff’s
Indiana, it would this sec. 10 was to be as a laterseem that regarded

of than 2 inexpression the will sec. ch. 145.legislative
In 314,Ham v. it was that aState,The Blackford held provision7

of their as a ofwas to be laterregardedRevised Statutes expression
the in alegislative althoughthan a previouswill provision chapter,
both were of the assembly. Byat the same sessionpassed general
the totreasurer was hold his officethreepreceding countythechapter,

from hisyears the first of March next election.succeedingMonday
In ;the from his and itit was three electionsubsequent yearschapter,
was held that the latter must prevail.

in-"Without, this we think that thehowever, question,determining
tention of was, to authorize contracts railroadslegislaturethe between
for the of to the ofroads,use their the.according ordinary meaning
terms, byfor the and councilyears, governorfive when sanctioned
and railroad commissioners.

In this the Railroad andcase the are Concord thecontracting parties
Northern both roads withRailroad. the their branchesBy agreement,
and the of one to bemanagement agent,incidents are underplaced

road,and at time the Northern butappointed any by actingremoved
andfor, as and of the and who is toof,the both eachagent parties,

care,have the of both roads forand fivemanagement, years,operation
of boardsto the votes theirreserving concurrentparties, by respective

of saiddirectors, itself,board the control overbyeach sameacting
cases,in all.management ordinaryas is usual of directorswith boards

the income of into and to thebelong joint manage-both roads to come
ment, and of to the controlsame,the to theagent charge subjecttake

;of the andboards of votes to avoid questionsdirectors concurrentby
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and income,receiptsdivision of the netand controversies as to the
road, half the sumyearly,is to from to the Concordthere be thempaid

road, which,the Northernand to be to$75,000,of the remainder paid
Concord road.it to thein of is tb make upcase any deficiency,

remain,to' unlessroad arethe ConcordbyThe tolls now established
islaw; in madeany changeand casemutual orchanged by byconsent

of the Northernthe consentor the Concord road withoutpermitted by
such changecausedroad, byof of incomethe amount the deductions

Concord road asmade theis to to bebe allowed towards the payments
aforesaid.

twois, placethat the corporationsThe the agreementsubstance of
the North-byof appointedtheir roads under the onemanagement agent

of direc-of the two boardsroad,ern but is to the controlsubjectwho
aIt is not strictlyvotes.tors and concurrentbyacting separately

who bemay ap-in anlease, agent,is to bethealthough possession
is theheroad, expresslyand yetand the Northernbyremovedpointed

Con-as such to theof and could madeagent road,each be responsible
cord road.

as the defendants’road,If it a contract for the use of the Concordbe
alreadyviews expressedthebe, lease,counsel claim it to or a then upon

byif sanctioned theit,I makethink the had tocorporations power
council; and by expressrailroad commissioners the andand governor

to exercise allin charters,the the directors areprovisions empowered
the railroad,constructingthe forto thepowers granted corporations

thereon, and alland for and merchandisegoods,transporting persons,
andbe necessaryas mayother and granted,not beforepowers authority

grants.to effect the of theproper carry into object
done,beordinarilyWhat couldcould be done theby corporations,

; givesas the law theandthen, by the directors of those corporations
thewith sanc-a railroadto for the use ofcorporations contractpower

to havemust be deemedtions and Stateas, done,when so therequired,
there isis, whetherit,assented to as to theonly powerthe question

to the sharehold-asin this it invalidany contract which rendersthing
in this form.ers, and if can beso, urgedwhether such objection

railroads inthatobserved,In this it is to beconsidering question
and theirthis to corporations,State are declared beexpressly public

to thesubjecttimesat allroads, like other andarehighways, public,
2. In1 and theSt., 146,control of secs.the See ch.legislature'. Gen.

the re-roads, legislaturecharters both of the Concord and Northern
of theiranyorthe actsalter,served the to orright amend, modify

has been freelyand from thisprovisions; the powerbeginning
thoseof corpo-inexercised the enactment for theof laws regulation

rations.
that the share-From an I amauthorities,examination of the satisfied

is funda-whichnot in charterholders would be bound theby changea
business, byormental, probablyas a and distinctby newsuperadding

IRutrailroad.the construction of itsauthorizing of an extension
enterprisethink to theit is auxiliaryotherwise where the act is merely

;in its executionembraced and to facilitatethe original charter, designed
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theoramend,and the to alter, repealis it so whereespecially right
is reserved,charter as it is here.expressly

215,State,In The 32 N. H.Boston, Montreal v.Concord & Railroad
an exist­it was held to subjectthat it no violation of vested rightswas

anditsing by negligence;to a fine for loss of causedcorporation life
not con­Bell, J., a could besays that the ofprivileges corporation

strued to such legisla­limit of wherethe general powers legislation,
tion of orduties corporations,the andmerely regulates existing rights

obligations.new ofprovides enforcing acknowledgedmodes
a share­The will what will not bindbetween what andboundary
are veryholder the caseswellmay very defined, althoughnot be

anhowever, thatthink,numerous on I am tothat inclinedsubject.
aact into withan enter a contractauthorizing toexisting corporation

theexerciseroad, did,it andconnecting lawfullyover which might,
connectingbusiness of á workcarrier, which it suchby mightcommon

beit, wouldroad, or in ofworkingbecome interested thejointly
conducted,as toregarded lawfullybusiness thenmerely auxiliary the

Bank v.and would bind cases of Shawmutthe shareholders. The
v. Red­R. Co.Railroad, 491, and S.Plattsburgh Montreal 31 Vt. W.&

inmond, 675,10 C. B. authoritiescertainlyare very strong(N. S.)
incidental todo,that istheyas that suchholding, powerdirection—

line.to its ownthe on the business of a carrierright carry beyond
ahavingIn andthe latter the a railroadcase, plaintiff, corporation,

into a con-of its at Haven,branch road Milford enteredterminating
tract run a betweenwith defendant which he to steamboatengagedby

railway,that and Ireland,in in connection withport ports plaintiff’s
that suchitfor the of and was heldgoodstransportation passengers:

ofworkinga contract but thevires,was not ultra todesigned facilitate
thethe might againstand that a suit therefore be maintainedrailway,

itJ., that wasdefendant for of his C.contract, Erle, holdingbreach
atterminatingin that thislegislaturethe of thecontemplation railway

Ireland;Milford Haven should forward traffic to and from
contractthis,to no further than adesigned goThese views are —that

in facilitaterailroads, faith,into of two toby goodentered the directors
in whichare andthey lawfully doing,the of business whichconducting

gov-the theinterest, being bya contract sanctionedjointhavethey
necessarilynotcommissioners,and and the railroad isernor council

road for a not exceed-it the of oneinvalid because embraces use period
five years.ing

it into infor other as that was enteredreasons,be invalidIt may
that itthe interests of theand not tofaith, corporations;promotebad

in the the cor-a fundamental business ofchangeto effectwas designed
toof as an end; byor its very object,was subversive puttingporation

like.existence, theits and
Co.Dockof al. v. South Franciscothe case Vandall &On this point

that,1871, 506. In the Dockin Register, August,Am. Lawis reported
“ of,sell, andlease, disposeformed otherwisebuy,to improve,Co. was

ainto with railroadit a contractestate,” company,and enteredreal
the of landsbuilding pur-a railroad into vicinityaboutwaswhich
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androad,thein ofdefendants,cliased for some increase theby width
120,000.toa of for which defendants paynumbergreater trips, agreed

in-toIt givewas held that make such a contractthey might lawfully
creased to those lands.facilities

ex-arises has been properlyThe then whether thisquestion power
as to and council.first, the theecuted, approval governorby—and

in-wasIt the and councilis that of theurged approval governor
a stock-effect, beingvalid and of no for the reason that the governor,

not act.in Northern and couldroad, interested,holder the was
al­case,that a hisIt was clear man shall not in ownvery be judge

cases it is is interestedthere are where held that a whothough judge
ex necessitate, cause;sit inmay, as, jurisdictionthe whentheoretically,

intown,is his court and whichalone, countyto the or orgiven city,
of thehe lives be entitled to is subjectwould the which thepenalty

462; v.action or 8 Hillindictment. Commonwealthv. Pick.Worcester,
Wells, 104.6.Pick.

Julian,In v. not assentcase of Moses 45 N. H. the court does52,the
to such necessitya that fromholding resultingtheproposition, power
can extend no further than the as a contin-case such to orderrequires,

like,uance, to holdstribunal,transfer the cause another and the —but
decide,itthat can never be for a tonecessary who isjudge, disqualified

to aassume to determine case which he maythe law proba-presumes
decidebly wrong.

sit,In that tocase, declining it that beby mightwas held an appeal
taken, and case carried to A nothe the court. case wheresupreme
other court could have notjurisdiction was considered.

Ibe,this am ofmayHowever that act of approvalthe theopinion
in us not judicial nature,the case before was in its rather ofbut was

houses,the as thesame nature of bills the twobyapproval passed
ofwhich is views havegoverned by alwaysand such billspublic policy;

been the governor, he have had aapproved by although' personalmay
them;in and so in tointerest is billsEngland, the assentroyal given

■for and honor Pr.dignitythe of theproviding Cushing’scrown. See
2865.Assemblies,of Leg. §

laws,The of and of in substan-contracts,these isapproval required
terms,the and for I of thetially same can see acts sameaught are

nature ofinvolving questions public policy.
Had the oftwo branches the court ratified and assented togeneral

this contract, the would for hisgovernor have been called upon ap-
I its oncould have beenproval, apprehend questionednotvalidity—and

interest;account of his and his of theact would have been sameyet
nature as the direct of contract.precisely theapproval

The sanction of the railroad commissioners and the of theapproval
andgovernor council to of of the legis-were take the the assentplace

;lature and is ofthere no difference in the of the acts: neithernature
them was judicial.

So it will be observed that act done theonly by gov-the could be
ernor. No is made for thus aprovision substitute, stronga presenting

of necessity.case
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ofrights parties,of theIn no determinationthis there wascase
to judicialfact; no decision of any questions peculiareither of law or

was, sub-and counciltribunals; but the before the governorquestion
that thewith sound public policywhether it was consistentstantially,

the samepreciselyassent of should to thisgiventhe State be contract—
asked for.its assent waswhenthat was before thequestion legislature
of discre­an exerciseinvolvedThis of undoubtedlyquestion policy

that is involvedsamein its nature thetion and but it wasjudgment,
in no sense judic­and is'in inbills,the of or their passage,approval

the importanceof recognizesial.* 35th art. of the bill rightsThe
of justice,and administrationof an of the lawsinterpretationimpartial
by judgesto be triedand citizendeclares that it is the ofright every

no suchadmit; but provisionas as the lot of willhumanityimpartial
notexists as to officers judicial.

action ofthethatthen in constitution prohibitsThere is thenothing
suchis there any prohibitionthe in a case this,like neithergovernor

in the statutes.
and their deputiessheriffsofficers,In to assome ministerialrespect

reasonstatute, bycases, byfor are in someinstance, disqualifiedthey
ishe himselfwherea serveinterest,of so that sheriff processcannot
interested,ishein a cause wherea nor can he talesmenparty, return

237,N. H. but it43Remick,v.or to eitherrelated Barkerparty.
his own writ.servethat could notdoes not at common heappear law

couldlaw,In common acases, personof theother upon principles
aof jurorThe functionsnot as in of a or witness.act, the case juror

hisnature, notwithstandingin andhowever, yet,theirwere, judicial
in ainterested public pros-an of the Stateinterest as inhabitantminute

to be thesought imposed,to the fineof the entitledecution, countyor
And sojustice.-a failure ofsit; beotherwise there wouldjuror might

where a finecauses,init in to criminalis themselvesjudgesrespect
in reside.theywhichfor of the countybe the benefitmight imposed

the twobyto bills passedIn the of the governorto assentrespect
overareconstitution, they passedunlessit is thehouses, required by
shallor thebranch, governorhis a two-thirds vote of eachveto by

him: andtoarethey presentedfail to them in five afterdaysreturn
laws,or for substi-anyin the constitutionthere is no eitherprovision,

interested; therefore, necessitate,exand,intute case the isgovernor
branches,both itact; byhe and as the bill has been sanctionedmay

thelaw, notwithstandinghold it to be awell deemed safe tobemight
interest of the governor.

ofThe act the gov-ex here.The necessitateappliessame argument
ofand the assentcase,as in the otherernor is the samesubstantially

the council has been given.
actsof distinction betweenis a broad lineIt is that thereobvious

inministerial, respectareand those which purelywhich are judicial
on thatand, accordingly,as a disqualification;to the effect of interest

Reporter.* of Strafford county,post.of commissionersSee petition
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an landground, uponit been execution islias beld that the extent of
valid, the oath was administered byto the thealthough appraisers
creditor. 1 H. ThisJones,Atherton v. N. 363. was theuponput

Itground, ministerial. hasby Woodbury, J., that the act was also
been aI in this that in deedholden, think, State, granteethe may
take the of theacknowledgment grantor.

deed,So it has of a takenbeen held that an abyacknowledgment
justice of in State ofthe of Strafford but thepeace county, Maine,
was 24.valid, Mason,a act. Odiornev. 9 N. H.being ministerial

I do not that of thehowever, the commonupon principlessuppose,
law an in act isofficer, not all cases where he interested.judicial, may
On the the ofcontrary, when his action exerciserequires judgment
and think,I aanother,and the act can be done asdiscretion, by gen-
eral rule, act; ifhe cannot the law for of andoingbut theprovides

particularact by a no is made in he isofficer,and case inter-provision
ested for another,its and is no inbeing done there suchby prohibition
case as is in a man in his case,there to ownbeing then,respect judge
I think, he act.may

It held,has been so even the act but thejudicial,where was interest
so minute that as init,the the caseslegislature might citeddisregard
from Massachusetts. it soMuch more would be where the acts to be

not inperformed are as thisjudicial, case.
Queen’sThe case of v. Law 4 Bench isReports, 225,Phillips Eyre,

very much in It an action forpoint. assault,was false imprison­
ment, and andtaking tocarrying away goods, alleged be done in the
island of Jamaica. defendant anThe act ofpleaded indemnity,
passed andby governor, council,the oflegislative assembly Jamaica,
and by theapproved queen. The that theplaintiff replied, defendant
was then Jamaica,the of and himselfgovernor was a necessary party
to the of that couldact,the and the act not havepassage become a
law without his assent as To this thegovernor. defendantreplication

thedemurred, and demurrer was Forsustained. the it wasplaintiff
argued behalf,that the indefendant was his own andlegislating that
he could not, act,his free from hisby liability.own himself In the

Cockburn,of C.opinion court, J.,the he we have noby says, hesita­
tion in bad;replicationthe to that therepronouncing be is no
ground for the of awhatever that cannotsaying governor colony give
his official inconsent to a measure which bemayhe indi­legislative

saidvidually interested. It as well be that the ofsovereignmight
these in inrealms not assent to a bill whichcould give parliament the

A ofsovereign was concerned. writ errorpersonally having been
Queen’s inbrought, the decision of Bench was affirmed the Ex­the

Queen’s6chequer LawChamber, June 23,1870, reported Reports,
Bench 1.

On this isWilles, said, the founded apoint, J., objection upon sup-
Inbetween andposed legislative proceedings. theanalogy judicial

latter andthe of interested is voidable,the liable tojudgment judge
be set or as the be: but iterror, mayaside caseby prohibition, appeal,
is not void; under ofacting authorityand theabsolutely persons
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wouldauthority,it is set aside bysucb a beforejudgment, competent
of thetheas This was opinionnot be liable treated trespassers.to be

JunctionLords,House of in Dimes v.the Grandjudges byacted upon
as all; and of whereCanal 3 L. C. in caseCo., necessity,H. 759-786­

mat­over a subjectthe exclusivejudges of a court having jurisdiction
interested,ter the cannotobjection prevail.tohappen be

legislative proceedingsbetween andjudicialThe analogysupposed
ina the co-is, The is no more partymoreover, governorimperfect.

inor, legalof assembly,lonial act council or housethan legislativethe
If the ob-therein.of the islandtheory, every representedinhabitant

likethen, reasoning,ofjection bycase the governor,were injust the
aof resultthe from actanycrown could no benefit parliament;claim

alike and reason.tocontrary experience
railroad com-is, of thewhether the sanctionThe remaining question

missioners was obtained.duly
railroadthreeus,As it that werethe case thereappearsstands before
thatand thecontract,sanctionedtwocommissioners, onlyand that the

to do so.associates,other nor washis notifiedneither met with
com-of railroadwhether, in caseThis thequestion,raises the simple

anythis act participa-could withoutmissioners, performtwo of three
qr to him.tion of other,the notice

the1 of Gen.It that 14 of ch.under sec.is claimed theby plaintiff,
duty.thisSt., commissioners executemaytwo of the railroadany

“ a joint authorityThat to givewords purportingsection thatprovides
to aauthority majorityshall suchofficers, giveto three or more public

is a substantialof declared.” Thisthem, expresslyunless otherwise
St.1 of the Rev.of 13 of ch.reenactment sec.

247, a similarLaws,N. H.1791, 1815, pro­By 8, p.law of Feb. ed.
viz., “in all cases whereselectmen,vision to thatis inmade respect

selectmenby,or to be done thein oflaw isanything enjoined upon,
if major partdone thebyit be sufficientany town or shall ofplace,

selectmen;” in thesuch this is reenacted lawsprovisionsaid and of
1829, 453-4.Laws, p.June H. ed.28, N.1827,

has inlaw been settled accordanceThe construction of this with the
in decidedsundry cases:obvious of the language, Andoverimport v.

laid Parker,it was downGrafton, 304, by J.,H. whereN. that7 a
aby selectmen,of thetown, majorityfor a andgiven signed wouldnote

bind the town.
555-569,H.23 N. it was heldEmerson,v. that where, in aIn Edgerly

anybank four of them arecharter, the directors or act,toempowered
validthe be whetheraction of that number would the others were no­

Bell,not; J., say,tified under thecourt, byor and the astatute major
act,could in thepart of the board of selectmen absence and without

rest; the objectnotice to and that it of the statute givethe was thisto
power.

So 256,is 25 N.H. inWashburn,Butler v. to Inrespect selectmen.
Hall v. 301,39 H. it was decided thatManchester, N. the out alaying

of was valid under ourhighway two the three selectmenby statute,
the Italthough it did not that other was or acted. waspresentappear
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the that statute a of the selectmenput ground by majoritytheupon
could ;act in all it actcases at time was held that the of lay-the same

,out a aing the of and of nature.highway judicialwas public
A similar construction lawshas been to for thegiven providing ap­

ofproval officialbonds the the Court of Commonby justices Pleas,of
or the asCourt, Statutes,in the of sheriffs. RevisedSuperior case

178, 1. Inchap. such construction has been thatcases the practical§
a majority bonds,of the and without meet­justices might theapprove
ing 2,for that Stat.,and Gen. sec. itnow, 198,thepurpose; by chap.
is that theexpressly provided bonds of sheriffs shall be abyapproved

of themajority but it thatjustices, has never been all orsupposed any
should meet for that In the case of road commissionerspurpose.
or county commissioners, when it is thathighways,out settledlaying
the board must full to Itbe entitle them to act. was so indecided
Palmer v. ;22 N. H. it144­ but at the same time was left un­Conway,
decided whether in couldcase the board was full two act awithout

with ormeeting notice to the other.
The conclusion that the must fullboard be was reachedundoubtedly

the that suchupon ground an intention was to be manifestedsupposed
by the legislatures, the several forthrough vacan­provisions filling any

thatcy might to two toevenhappen, allowing appoint some suitable
whenperson the other fails to attend. These various provisions are

cited by the court in Palmer v. as theindicating ofConway, purpose
the that full. Alegislature the board should be similar doctrine is
held in v. Holderness,Mitchell 34 N. H. and213, more inrecently
Wentworthv. 49 H.N. 119.Farmington,

In the Petition 12 N. H.Nashua, 425, decided in and be­1841,of
fore inthe inprovision the Statutes aquestion Revised giving majori­

act,toty power it was held that the case must be heard and consid­
ered andby all, that all the mustmembers be to act.competent

So it was laid thatdown where several arepersons to actappointed
in ajudicially matter, all and inmust meet actpublic the matter,
aalthough majority may decide.

In the case of Palmer v. it was left undecided whether theConway,
inprovision Revised Statutes a to actempowering majority was

;todesigned common in Hallchange Manchester,the law­ but v. 39 N.
H. it301, was that it didheld two of the actempower selectmen to
without the aid of other,or the and so in that didpresence respect

rule;thechange evident,common and it is mustsuch,law have been
the views of court Grafton,the in Andover v. Emerson,v.Edgerly
and Butler v. Washburn, such,and is the andthink,we naturalplain

the,ofimport As andto road commissionerslanguage. county
commissioners, the a fullcourt have held that board was necessary;

Ithat, think,but is based the of the statute,upon peculiar provisions
and the one the commissioners to aespecially enabling two appoint
third in findcase the other or unable tothey absent attend.

I think, however, of the andlaw,that the the con-plain language
struction cases,in other and that agiven must ofmajor partprevail,
the railroad commissioners act.may
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ofalso, theIt that one of the most importantwill be perceived,
to the rail-commissioners,duties examine severalnamely,of railroad

alone, toroads, one of the commissioners ascertainmay bybe 'done
or violated their charters.duties,have theirtheywhether performed

lawFellows, 490, carefullyIn v. 22 H. where the isSanborn N.
of aBell, byin toJ., disqualification judgeexamined by respect

that one fence-viewer was inter­interst,reason of it was held where
ested, a of the andact, board,the could they being majorityothers

1, 13.Statutes, sec. Heto act under the Revised chap.empowered
number, and theall the of wholethe two have thesays other powers

from this interest. Theof two free objection*ofdecision the would be
a the majorityare conferred on boardcourt that wheresays powers

may act.
of fence-viewers areSo it is also that the dutiesheld, 48),(p.

H.District, 477,35 N. itin v. School waschiefly Sojudicial. Keyser
three, district,a of the wereby publicthat committee appointedheld

J.Peblex,act the C.and could forofficers, perthat majoritya whole—
inin to v. Lit­selectmen,A similar doctrine was relationheld Lyman

tleton, N. H. 42.50
that the directors of theseto the conclusionI am therefore brought

ato a contract to facilitate busi-had makeauthoritytwo corporations
hadand in which a inter-they jointwere then legally doing,ness they

est, theto one use of other for aeven to road thegivingextending
contract was infive the madeyears,not exceeding providedperiod

to a in thechangenot work busi-faith, designedandgood fundamental
of the corporations.ness

faith,made in or was toit was whether it calculatedgoodWhether
a such an extended examina-change, requiresfundamentalwork such

that, atauthorities, command,and with thetestimony mytion of time
hazard an in view of the man-I am to opinion, especiallynot prepared

of the defendant ac-managersin which the present corporationner
it, in forwhich, calls more thanthe control over myquired judgment^

in thosedetermining questions.usual caution

&a. The Concord Railroad a.Fisher & v.

Doe, case, others,J. this Fisher and to-In the plaintiffs, (claiming
in tocounsel stock-argument be,)and admitted defendants’bybe

their bill thatRailroad, filedhaving againstholders of the Concord
and clerk,its move that the cor-directors, treasurer,andcorporation

in the of receivers,to remain handsbe "allowedporate tempo-property
incase,on the merits of their orderuntil can be heardrarily, they

from asdanger. And,may impendingthat their berights preserved
are in mo-agreeda of that the court thegrantingto part property,

of that the of thatunanimouslyThe opinion parttion. court are
bya thein certain recoveredjudgment corpora-property, comprised

a;should receiver andbybé held aconductor,tion a formeragainst


