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the trespassor waivethat a inelection,*at his sueparty may, trespass,
and sue in case.

asseen, andas havelie weUnder some trover wouldcircumstances
toobjectionto nocase and seem betrover there wouldbemay joined,
ofidentityif thea of amendmentcount in troveradding by way

the cause of action would be preserved.
As it thestands, is,now the conclusion

must beoverruled.Demurrer

v. Cochran.Curtis

the convictiona of an infamous crime is pardoned,convictedpersonWhen
athe of his credit asis evidence upon question witness.†

ofMotion theYerdict for the defendant.Assumpsit, on a note.
as ahimself witness.for a The offerednew trial. plaintiffplaintiff

ofand evidencesworn,The his produceddefendant toobjected being
aof a The produced pardon,his conviction offence.disabling plaintiff

the evidenceThe defendant then offeredand was allowed to testify.
thatto The objectedof the conviction for the consider.jury plaintiff

admittedit wasthe rendered evidence butsuchpardon incompetent,
tosubject exception.

forMorrison theStanley, plaintiff.

This permittedverdict must be set aside because the defendant was
afterof the plaintiffto in evidence the record of the convictionput

nocould haveissued, and after he had testified. The recordpardon
ex-no other bearing,and in fact intended to havebearing,other was

and itas or of thecredibility plaintiff;theimpeaching affectingcept
forinadmissiblehas in this State that it wasbeen decidedexpressly

22.such a Chasev. 10 N. H.purpose. Blodgett,
cross-are, byThe inmodes which a witness can beonly impeached

oftestimonyhim theexamination, bythe facts statedby disproving by
veracity,his forother creditwitnesses, by affectingevidencegeneral

Butstatements.and that the witness has madeby showing contrary
must be confinedin his for veracityevidence creditgeneral, affecting

* Reporter.22, 23.See 47 N H.Woodbury,v.Woodbury

“ shallno13,1871, personThe thatact oflegislature, by July provided†
infa­of anconvictedbe to on account of beenhavingincompetent testify

affect histocrime, be usedmous but the record of such conviction may
Reporter.acredit as witness.”
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onfacts. Greenleafand not togeneralMs particularto reputation
and 462.461Evidence, §§

of the prin-anydoes not come withinadmission of this recordThe
admitted.and it was thereforestated, improperlybeforeciples

Junior, for the defendant.Y.Geo. Sawyer Saivyer,

haveaselsewhere, so far weState,in this norIt has not been decided
anforexamination, that the record of convictionto makebeen able

witness,of acredibilityto theinfamous crime is impeachincompetent
insufficient to excludeor for other cause it iswhen reason ofby pardon

Mm.
the learnedto that is byIt is that an effect expressedtrue opinion

butbrief,in in thethe case of Chasev. citedjudge Blodgett, plaintiff’s
in thatraisedthat no such The only questioncase required opinion.
testify,towas or was not allowedwas,case whether the witness properly

State wasin anotherwhen of his conviction of such crimethe record
testify,tofor him.offered the of He was allowedexcludingpurpose

but The question,the court held that he to have been excluded.ought
rec-thetestify,if had allowed totherefore, whether, he been properly

necessarynotord to his wascredibility,be introducedmight impeach
to thatconsidered, pointbe and of learned onthe theopinion judge
was extra-judicial.

distinctly512,In 9Commonwealthv. Pick. the wasquestionKnapp,
decided, of convictionraised and that record suchwhen theexpressly

inheldis and is nowwitness,insufficient to exclude the as was then
stillState, it mayin of a in anotherMassachusetts the case conviction

him.be introduced to impeach
“ tosaidsaid,In 1 A isEvidence 27 it is pardonPhillipps (35),

thehim acreature,make a new and newgive capacity;the witness
credit,hishim ascrime indeed still bemay objected against affecting
of theIn reasoningbut cannot his theurgedbe against competency.”

“ no authorityChasev. sayslearned in the case of hejudge Blodgett,
of the wit-is cited for the to the creditrelatingthat of paragraphpart

I,Evidence,& Hill on partness.” In the notes of Cowen Phillipps
263, 1839, Jones,United v. Tomnote ed. of the case of Statesp. 66,

is cited to sustain that of the451, part paragraph.Wheel. Or. Gas.
“ be re-In of aThompson, J., says maythat witnesscase, competency

“ is corrob-no is to him unless hestored credit dueby yetpardon,
Vide, also, casesorated or the circumstances of the case.”othersby by

in in 9 512.cited note Commonwealthv. Pick.reporter’s Knapp,
extra-judi-taken in hisThe the learnedground by judge,principal

to impeacheial in v. for the recordBlodgett, excludingChaseopinion
that of awitness,the seems to be the record is but evidence particular

andfact, by gen-that of the should be impeachedthe character witness
the recorderal thatevidence We submit with deference-only. great

of ais much than than conclusive evidencemore mere evidence—more
a characterfact. It a fact of suchparticular is conclusive evidence of

Mm fromas m the to excludeoughtof the civilized worldjudgment
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astestifying, of the of credit. If aunworthy justleast this isdegree
view—and that it is is whitewashingadmitted —canuniversally the

ofprocess an executive so him his is notcleanse thatpardon credit
still more or ?less ofjustly by the the convictionimpaired stigma
The old that adogma, him a to becreature,makes newpardon ought
received with many ofgrains allowance in these whendays, pardons
are so often granted for restoringthe of his compe-express purpose
tency, and noupon ground.other It would be to giveseem to sufficient
to the pardon court,the effect of allowing the inwitness to be heard
and then to permit the to thejury estimate his credit in the oflight
conviction and the pardon.

An irreproachable life ofto the for a termsubsequent conviction,
years sufficient to character,demonstrate a reformation beof his would

”“much better of his aproof having become new creature than an ex-
ecutive andpardon, of tosuch lifeproof would be a answercomplete
the impeachment of his credit by the record of his conviction.

law,The change of late in the of inthe mostpolicy jurisdictions
where the common law on the of andprevails, subject allowing parties
others interested to a oldtestify, requires modification of of themany
rules of law in relation to as toevidence the character of witnesses.the
If witnesses thus interested are allowed to testify strongunder the
temptation to whichperjury interest holds toout, ought not the jury
be permitted to know antecedents,more of their far aso as havethey
direct bearing theirupon character, than when none but disinterested
witnesses were to be heard ?

“Doe, J. If the king thesepardon offenders, therebyarethey
rendered witnesses, tho theircompetent credit is to be still left to the
jury, for the king’s takes and hu­pardon away inpcenam culpam foro* * *mano but it notmakes the man man.”yet an honestalways
2 278;Hale P. C. King v. Castlemain, 1109, 1110;7 How. St. Tr.

v. 13King Rookwood, 185, 186; ;How. St. Tr. 1 Stark. Ev. 99­ Peake
132;Ev. 234;Ev. 1McNally 232, Gilbert Ev. ofLofft, ed. 1791)(by

260; 1 ; 377;29­ 1Ev. Gr. 2 Saund. Pl.Phillipps ed.) Ev.,(old §
and Ev. Pr.1275; 155; 29;1 Arch. Cr. and Pl. 1 N. P. Bac.Arch.
Abr. 284;3Pardon Wooddeson Lectures on Laws of(H); Eng.

;Wharton Cr. L. ;765­ Cr. L.1 2(6th ed.) Bishop Hargrave763­§ §
; 975, note;Juridical 221, 260, 267­ 2Arguments 233, Russell on Cr.

note;Roscoe Cr. Ev. 2137, 488;Am. L. v.U. S.Reg. (N. S.)
Jones, 2 451; 196;Cas. Clause,Wheeler Cr. Baum v. 5 Hill v.Carpenter
Nixon, 260;5 ;Hill Griswold,Newcombv. 24 N. Y. 300­ v.Gardner

515,325; 551;40 Barb.Bartholomew, Green, 550,Com.v. 17 Mass.
Com.v. 271;256,Rogers 39, 148, 179, 180, 231, 249,(Pamph. Rep.)

2 462;v. St.Coster, 453,Whart. Howser v. Com. 51 Penn.Hoffman
332, 340; v. Com. 10 2Grat. HumeAnglea 696, 698, 699, 703, 704;

344;Cr. L. Glassford Ev. 413.
A person infamous,convicted of an in is inca-offenceknown law as

pacitated witness,to be a thebecause, byhis isguiltwhen established
thatconviction, his truth is to badgeneral character for shown be so
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372;his be or Ev.testimony would useless 1 Gr. 1dangerous. §
94. That is oftheoryStark. Ev. the the common law. The convic­

tion anis and condemnation of characterhisimpeachment general
for A istruth. not to be on the ofgranted groundpardon presumed

Cookinnocence or total reformation. v. 2Middlesex, 326,Dutcher
400; 3333; ;4 Bl. Inst. 238­331, 397, 233, C.,Com. 2 Hawk. P. ch.

8;37, v. 44 Penn. 210. ItCom. removes theHolloway, disability,§
but does not the common-law ofchange that the convictionprinciple
an infamous is of badoffence evidence character truth. gen­for The

truth,eral character of a for badperson to his com­enough destroy
witness,as a mustpetency be bad to effect hisenough credibility when

his is restored the executive orcompetency branch of theby legislative
government.

witness,If the whom an infamous is aparty against offered asperson
had the election a orgroundof the conviction as of exclusion ofusing
an attack credit of the thewitness,the of the witnessupon testimony

be the fearmight of and ofwarped by theimpeachment hope avoiding
it; and that a reason notmay be sufficient for such election.allowing

When the character of a witness is theimpeached bypardoned
record of his conviction, it would that his sus-mayseem character be
tained by evidence.appropriate

on the verdict.Judgment

State v. Whittemore.

a court,committed inPerjury State to anrelative for natural-application
ization under the laws of the United States, is inindictable the courts
of the State as offencean the State.against

An indictment for the a affidavit,of falseperjury, alleging making relative
to an for naturalization toapplication thereafter be made to the police

N.,of affiant,court and that the at the affidavit,time of themaking
was as a in of sufficient;sworn witness said is andapplication,support
it is to aver such made,thatunnecessary was afterwards orapplication
that the affidavit was used.

At the time when affidavits made out of court were receiveduniversally
in the courts this theof State of for natural-upon hearing applications
ization, the of a false affidavit to be used such amaking on hearing
constituted the crime of perjury.

record,A court of clerkwithout or other officerany recording distinct
court,from the of such is thenot under U. act ofjudge S.competent

to14th, 1802, naturalize aliens.*April

“all14, 1871,*The by Julyact of thatlegislature, provided persons


