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andmodified, been,carded or which decision has as Iincautiously
think, in manyfollowed cases.subsequent

sure,I thathowever,feel this doctrine cannot stand the test of a
Ieareful examination and therefore am to holdupon principle, ready

that does not us to enforce the contract incomity require now ques-
tion. views I amthese to dissent fromUpon the ofcompelled opinion

of brethren.the°majority my

concurred.Smith, J.,

v.Stearns, Ad’r, Wright, Ad’r.

In administrator,anassumpsit bybrought madecounting upon promises to
him an amendmentpersonally, bemay permitted thealleging promises
to have been made to him as administrator.

the liberal of ourprovisions St., 207,Under Statute eh.(Gen. § 8), great
latitude of is taken,discretion so as to theadmit of amendment of dec-
larations, itwhenever can be done without establishedviolating any rule
of orlaw practice.

Appeal, from commissioner of Proctor’s estate, in Solomon J.
administrator of E. v.Stearns, Warren Shattuck, Francis W. Wright,

administrator of John S. Proctor.

for theWadleigh, plaintiff.

and MorrisonWorcester, for the defendant.Stanley,

The of thisfacts case insufficiently the of court.appear theopinion

J. TheFoster, contained five counts.declaration
1. had and received ProctorMoney by the ofuse Steams.for
2. Land of soldShattuck and Stearns toconveyed by defendant.
3. Land of Shattuck sold and toconveyed by Shattuck Proctor.

of4. Goods Shattuck sold and delivered Stearns to Proctor.by
5. Interest on money due from Proctor to Stearns.
The ordered to file abeing filed theplaintiff, specification, following:
“ The administrator will claim and$612.56, interest from January

19,1858. This claim is founded a of thatnote dateupon given by
Shattuck to said andProctor, bysaid secured ofmortgage the same
on the known as the ‘Railroad inHotel,’date property Townsend,'

This note was or for byMass. accounted Shattuck’s estate inpaid the
of said Proctor to andProctor,lifetime said the said Stearns claims

that it not due at time it orwas the was accounted and is inpaid for,
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administrator, willfraud of of said W. E.the creditors Shattuck. The
of1858,also claim that the deed of said Shattuck Proctor into said

‘ con-lot,’called the Shattuck in wasforty-four Mason,acres without
and was fraudulent as to of Shattuck.sideration, the creditors said

500 and 60 cords.”wood,cords lumber
court,moved .proThe to the and therejectdefendant specification,

Theit. This aforma, verywas of discretion.rejected exerciseproper
cer-was too It wouldaltogether vague and indefinite.specification

itconnectá deal of totainly great explanation and elucidationrequire
calcu-in and is notdeclaration,with of the counts thegeneraleither

ex-andlated to the defendant that characterinformation of thegive
ofhim, everytent of claim made toagainst which, principlethe upon

in orderall considerations, entitled,and he isequitablepleading upon
into and his defence court.arrange present

amend byThis the moved torejected,being plaintiffspecification
a the :filing one, settingnew forth narrativefollowing

“ hada and whichShattuck,Proctor had held note mortgage against
Shattuck; to holdand bybeen but Proctor continuedpaid discharged

note, decease, fraudulently rep-the and after Shattuck’s andby falsely
mortgagednote and to thethe be causedresenting mortgage unpaid,

therebyStearns,be sold andby subject mortgage,to to theproperty
Shattucka of the claim Shattuck.obtained second payment against

and to defraudowned land in New it to ProctorHampshire, conveyed
creditors; theofShattuck’s and Proctor Shattuck a deedgave back to

lastsame this was not and wasland, recorded,but deed surreptitiously
;obtained Proctor after Shattuck’s and after theby appoint-decease

administrator, Massachusetts, grow-ment of as Proctor cutStearns in
use.wood New land it to his ownon the and converteding Hampshire

bycutbySome of wood Proctor ownthe converted to his use was
Shattuck, afterProctor,and remained on the land until it taken bywas
Shattuck’s death.”

The to file thismotion amendment denied.was, forrea,pro
This amended a recital of all thenew or to bespecification purports

facts which the as andthe administratorupon plaintiff, representative
the as theof estate of claims to theShattuck, defendant,recover of

Proctor, ofadministrator of assetsand-representative the estate of the
estate,the latter ofsubject to distribution for the creditorsthe benefit

of the theestate which plaintiff represents.
And usit to that it is not the de-essential, byseems as contended

in-fendant, court orthat the should be informed what claimsprecisely
or ultimatelyterests secured or maybe what bemay promoted, parties

if enti-benefited, the is shown to beupon proper pleadings,plaintiff,
tled, as a ad-merely nominal in his official asthough plaintiff, capacity
ministrator, to maintain the action.

estate;He is in the writ as administrator of Shattuck’sdesignated
and we alle-that, inartificial,are of the theopinion though loose and

in the of to himgations implied personally,promisesdeclaration
of moneyand allhim,due and of land and by him, maysoldgoods

be considered and of trans-being substantial sufficient averments.as
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inwith and to him the ca-accruing representativeactions obligations
in he thewhich action.pacity prosecutes

ItBut if this be amendment. isotherwise, may bydefect cured
amend counts prom­to declarationsquite customary by adding upon

fiduciary capacity.ises to as in an official oractingthepay plaintiff,
72; Ex’rs v.Administrators,v. Proctor’s 1 S. Flower’sSmith Sandf. C.

8 342;20 v. W. & S.668; Co.,HazeltonGarr, Wend. TheMegargell
45 N. H. of an adminis­DeRochemont,v. 67. The amendmentPickering

filed of a com­declaration,trator’s an from the decisionupon appeal
isinsolvencymissioner of the estate of a deceasedupon person, gov­

rules inby broughterned the same to cases theoriginallyapplicable
Stats.,court. ch. 17.181,Gen.appellate § C1207, 8,ch. it is that no shall beBy abated,declarationprovided§

or for themistake,reversed error or where orquashed, any person
oncourt;case be andmay rightly byunderstood the courts mo­may,

tion, order amendment in case.”any such
are allowed all thisAmendments courts in withby country, greatthe
statute ofliberality. abridgeOur not intended tojeofails was the

transferred,court, which,of thediscretionary power unless specially
as in this will not becase, revised bill of or writ of er-by exceptions

Drown,ror. 12 N. H.v. 493.Perley
Amendments are almost allowed, where douniversally notthey

hinder, or delay the Tidd’ssurprise, 161,opposite party Practice—1
;note and ofthey course,b inmay, be allowed ofthe discretion the
even incourt, case of orhindrance, in­sui'prise, delay, terms ofupon

But mustdemnity. they be the declaration,consistent with original
and they must be such that the court can that theperceive plaintiff

amendment,will offer in evidence, under the some matter foronly
ofthe which the actionrecovery was In suchoriginally instituted.

so ascase, the of the isform action not andlong changed, identitythe
of the of iscause action thepreserved, inparticular allegations the
declaration bemay changed amendment othersby and insuperadded,

toorder cure and mistakes inimperfections the manner of thestating
cited;v.plaintiff’s Brown,case. before Stevenson v.Perley Mudgett,

341; ;10 N. H. v. 12Abbot,Elliot N. H. 549­ Newell N.v. H.Horn, 47
;382­ v. Dickinson, ;Tarbell 3 Cush. v. ;345­ Hill Me. 409­17Penny,

v.Miller 6Watson, ;Wend. 506­ v. Trustees New HavenHarding of
3 Ohio 227­Township, .

Within itthese rules, seems to theus, amended mayspecification
be received. The ofproperly requirements statute, think,the we are

“satisfied; that is, the and case be theperson _ byunderstoodmay
court,” not, sure,to be without considerable The ofdifficulty. object
the is to thespecification defendant of the claims madeapprise upon
him, as trial;so to him infully guide his for and this wepreparations
think is while the is withaccomplished; narrative consistentofjfacts
and maintain ifwill some not all of the incounts the declaration.

Thus of the that Proctor retained note ofproof allegation the
$612.56, secured after it had and fraud-by mortgage, bybeen once paid,
ulent ofa secondrepresentations substantially it,obtained payment
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in declaration,sustain the first the the waivingwould count plaintiff
1and as he in Hilliard on Tortstort, has,the declaring, assumpsit.

44.
Shattuck,So also that it toland, conveyedthe allegations owning

asby consideration,Proctor a deed without and void to Proc-creditors,
estate still the deed oftitle, re-conveyancetor’s theholding apparent

been from thebyobtained Proctorhaving plaintiff,surreptitiously
and third counts.would be admissible under the second

■ and thatProctor,And the the wood cutconcerning byallegations
inProctor, evidence■,becut Shattuck but converted offeredby by may

if of a and an ofevidence sale of the wood appropriationsupported'by
in dec-the under the first and fourth counts theby Proctor,proceeds

; tolaration fifth sufficient to the re-plaintiffwhile count is entitlethe.
for or the ofany money anycover interest due sums of valueany upon

and forreceived the estate which the defendantby represents,property
that is the thebywhich estate liable to estate represented plaintiff.

words,In and to an extent sufficientother we may adopt practically,
in his inhis the taken by argument sup-for view thepurpose, plaintiff

amend,his toof motion thus:port
The substance of is that—the specification
“ tomoneymeans of obtained whichBy belongsfraud Proctor

had andmoneyShattuck’s estate. For this an action for received
lie.will

“ ofThe administrator Shattuck’s realShattuck’sconveyance by
conveyancein effect a toestate, subject to Proctor’s wasmortgage,

of in the to the amount of theProctor an interest real estate equal
action for land sold andProctor was liable in anfor whichmortgage,

conveyed.
“ in theIf the the facts amended specifica-defendant admits stated

atin the timetion as to Shattuck’s the land Newowning Hampshire
landof and the assetshis and Shattuck’s estate insolventdeath, being

tort, recover,thedebts, waivingfor the of the plaintiff may,payment
had the which Proc-received,under the for and amountmoneycount

orof the and lumber ongrowing lyingtor realized from the sale wood
estate, into Proctor.money bythe if the same was converted

“ of land inIf the the Newdefendant denies the re-conveyance
claimcan thatShattuck,Proctor to then the plaintiffHampshire by

theand its value underland,Proctor never the recoverfpr maypaid
for and conveyed.”count land sold

intend, whichby liberality practice1The court do not theexercising
such loose­amendments,to to encouragehas sanctioned regardwith

not; it does ap­in as this case but sinceness characterizespleading
to theor occasionedthat has beendelaymaterialpear any surprise

allowed,b*edefendant, amendment shouldare of theopinionwe the
an; indemnity,so in nature ofsubstantial terms not much theupon

Nesmith, at theas for the Mr. Justicebyconsiderations expressed
H. 883.N.Horn,close of the of court in Newell v. 47theopinion


