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undertake to a all is and con-region doubt, uncertainty,whereexplore
fusion authorities, where,and had notheupon upon theyprinciple,
right all;to that didat not a rulego they undertake to downlay

ifwhere, fact,we could allow ourselves to shouldinvestigate the we
find rule,is and can no nor as lawprobably there be to enunciate

a matter of fact can be known to thepure onlywhich absolutely
Almighty.

belief,I may add, that it in or atconfirms me the that we are right,
least a inhave taken the to know that the viewright direction,step

who,inembodied this of frommeets the mencharge greatapproval
inexperience the treatment of the as as and longinsane well careful

of thestudy ofphenomena disease,mental are qualifiedbetterinfinitely
to injudge the matter than any court or Ray’scan be. Seelawyer

Ins., ed.,Med. 5th 44.Jurisp. §
The satisfaction with which the to in v. Pikecharge the Statejury

is understood to have been received the most membersby enlightened
of the to not that we have thrownmind,medical.profession, proves my

olddown landmarks to abased onadopt any theory partial, imperfect,
or of the in mustvisionary that,view but a mattersubject, where we

to a extentinevitably rely great the facts of we havescience,upon
consented to receive those facts as and ascertained thebydeveloped

andresearches ofobservations our own insteadday, of blind­adhering
to whichly dogmas were as offacts science andaccepted erroneously

as of orpromulgated law a hundredprinciples fifty years ago.
last instruction,The that the defendant to on thewas be acquitted
ofground insanity unless the werejury satisfied a reasonablebeyond

doubt that the killing was not indisease,mental was ac­produced by
cordance with State v. 43 N. H.Bartlett, 224, and was correct.

overruled.Exceptions

Gooding Rileyv. John & al.

A of chattels without the affidavitmortgage personal law,by isrequired
valid a noticeagainst subsequent mortgagee that the mort-having prior

in faith andwas made for a fullgood consideration.gage
mill, and so far affixedin a that itMachinery would a deed ofpass by the

estate,real nevertheless be severéd from the andmay be the sub-realty
ofof a validject personal property.mortgage

redeema in to a abill tender of theequity mortgage allegesWhere
court,into andand the also mort-amount states that thebrings same

the rents and thehas received of andprofitsgagee mortgaged property,
an account be taken of rentsthat such and and of themayprays profits
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debt,the and that be permittedamount due on mortgage plaintiff may
relief, a de-held,was thatredeem;to and also forprays general —it

lie,not on that inconsistentmurrer to the bill the groundwhole would
reliefmodes of were for.prayed

in thatThe of notice and the subsequent mortgageeallegation knowledge
faith,and inthe made full consideration goodwasprior mortgage upon

inis sufficient actual fraud such subsequentwithout alleging mortgagee.
thesecond to contestWhere the denies the of theplaintiff right mortgagee

affidavit, the bill that thefor the of the andwantprior mortgage alleges
con-anynote for without much ifwhich such was wasmortgage given

did not state that itsideration, void,and fraudulent and but was
consideration, the the bill to bewholly without court amended.required

Equity. bill,In This Josiah Gooding against RileyJohnbrought by
Haskill,Ezra a one ofHaskill, byand made the de-alleges mortgage

fendants, Lawrence, 11, 1865,to one of certain in aMay machinery
himmill,flax to secure the of Haskill’s note to of the samepayment

for Haskill$6,000, given Lawrence,date for loaned to andmoney by
avers that was and and inrecorded,the executedmortgage duly ready

to said andcourt be that on the same notedayproduced; mortgage
were to for fullduly consideration,transferred the a and inplaintiff

thereof;faith, and that he now holds and is the ownergood same,the
note,that have been made-on said in allsundry amountingpayments

;to this$2,100, and that all the rest is still due that ismortgage sub-
to a said Haskill to M. ofject mortgage by Samuel Wheeler theprior

land and in saidbuildings machinerywhich was withplaced, together
is andthe which to have been affixed becomemachinery, alleged part

of ;the so to to therealty conveyed secure Haskill’s note bankLangdon
that said bank afterwards a suit said and re-brought mortgageupon

and1867,covered as of immediate-judgment, February term, mortgage,
andly afterwards the said to theassigned note, mortgage, judgment

defendant that to hassame,redeem the tendered theRiley; plaintiff
court;amount to and the same into that af-him, being $8,100, brings

ter Lawrence, is,the of said note and to said that onmaking mortgage
with full of of said andMay 13, 1865, the existence noteknowledge

thereof, andthereof,of the contents and the thatmortgage, recording
said note and in faith and for a full consid-mortgage were made good

and theeration, the said with a view to hinder embarrassRiley, plain-
note,tiff in debt,of his said said Haskill athe collection ofaccepted

adated for said with mort-13,1865, $12,000, him, Riley,toMay payable
of the sohim, note,from to secure the of thatgage propertypayment

toLawrence, mortgageto said said last mentionedmortgaged before
tosaid said Lawrence:mortgagemade toRiley being expressly subject

note andand of saidknowledgethe that he has noallegesplaintiff
if considera-full,it is any,to and claims that withoutmortgage Riley,

ofvoid; 13thtion, day Mayand and that on the samefraudulent, also,
said mortgages,to said two other real estateHaskill executed Riley
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to said Wheelerthe beforecovering mortgagedboth same premises
both thecovering propertyand so to said andRiley, personalassigned

of said last realaforesaid,to as oneHaskill Lawrencebymortgaged
note,$12,000of saidestate to secure thebeing paymentmortgages,
sameHaskill’s note of theand the of saidthe other to secure payment

has nonote thedate for of which last mentioned$2,000, plaintiff
consideration,is withoutand that the samechargesheknowledge,

saidvoid; Rileythemortgagesand two real estatefraudulent, which
contents,existence,full of theand received, knowledgewithaccepted

Lawrence, andto saidand of said note and mortgageconsideration
delivered, a full considera-and formade, executed,that the same were

hadthat the mortgagein had not been andtion, faith, andgood paid,
to saidrecorded; Rileymortgagesand that the threeallegesbeen plaintiff

hinder-ofa and for theand with view purposewere executed accepted
of hisin the collectionand and theembarrassinging delaying plaintiff

notes tosaid that these twosaid and in hisdebt, enforcing mortgage;
mort-somore than the propertysaid amount to several timesRiley

worth; is a manthat said Haskill poorto said isgaged Lawrence
must his unlessand lose debtand has no attachable plaintiffproperty,

;so to said Lawrencemortgagedhe can it out of theobtain property
has had the income andRileyand for a time the saidthat long

and to aLawrence, largeto saidof the so mortgagedprofits property
amount.

and of theincome,be taken of saidThe bill that an accountprays
and and thatbank,amount on mortgage, judgment,due the Langdon

andsaid machineryto redeem premisesbeplaintiff may permitted
and and offer-he being ready willingin his said mortgage,embraced

cost;interest, and and thatto due forwhat being pay may principal,
to said embrac-convey mortgagedsaid be orderedRiley may premises,

the said free fromby mortgage,said covereding plaintiff’smachinery
under andhim,said orRiley any personmadeany byincumbrances

for relief.general
from Haskillof the deedmortgageThe defendant Riley oyerprays

and for causes thatit, demurs, assignsandto Lawrence and enrolls
thethe to mortgageno affidavit made and subscribed by partieswas
that thelaw,is to the saidagainst Riley; prop-as be validrequired by

and of the real estatein said was parceldescribederty mortgage part
saidnot to LawrenceWheeler, conveyedto said and legallymortgaged

for different and inconsistentestate;as and that the bill askspersonal
modes of relief.

a for of but with-The files demurrer want equity,defendant Haskill
,out causes.assigning any special

forSmall, plaintiff.

forand defendants.Soils, Christie, Perley,Wheeler

J. whether the defendants canBellows, is,O. One havequestion
the of made,of held which wastheoyer mortgage by plaintiff profert
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ina defect itsit,and enroll and thus take ofby advantagedemurrer
on theexecution not the face of bill.apparent

If mortgagee,he it the acan, question subsequentraises whether
with full of made uponthe that it wasknowledge mortgageplaintiff’s

offull in of the wantconsideration and can takegood faith, advantage
of thethe affidavit the statute to the truth andby justiceprescribed

plaintiff’s mortgage.
in mortgageeIf could do suchgeneral, so,he whether subsequent

andwould be the was madeby fact that hisprecluded mortgage
received with of and thethe hindering embarrassing plaintiffpurpose
in subse-debt,his and that suchenforcing mortgage his orcollecting
quent mortgage.was made to themortgage subjectexpressly plaintiff’s

A further themay arise the thatquestion allegations plaintiffupon
claims that the notes secured weremortgagessuchby subsequent

much, consideration,without if and void.any, and were fraudulent
And first, as to the effect of notice:

Moore,In Patten 32 Bell, J.,v. N. H. it that383, byis laid down
the of is thatprinciple equity unquestionable, buys propertyone who
with notice of an third orexisting equitable,of aright legalperson,
shall be faith,deemed to have and to bepurchasemade his in bad

of a fraud,guilty so that he will not hisbe topermitted up purchase,set
against such right.”

This v.fullydoctrine is Insustained in New Hampshire. Scoby
3Blanchard, 170,N. H. it at lawwas that setheld the tenant might

a ti'ust in hisup resulting favor the obtained thebytitleagainst legal
demandant of trust,the trustee with a full resultingof suchknowledge

theupon ground that as foundedplaintiff’s title must consideredbe
in fraud and and could in a ofinjustice, noreceive countenance .court
law; court,the O. this doctrineper Richardson, J., illustrates—and
by the of aputting case of in thepurchase land, buyerwith knowledge

deed;that another bought it had hisbefore, but recordforgottenhad to
and there the not land hispurchasersecond hold the becausecould
purchase was a fraud upon the first purchaser.

In this it inthat,case was held as was of thisthere no court equity
aState, court of would in a where,law the doctrine of caseapply equity

here,as the claim of the demandant fraud.was tainted with
The same was Wilmarth,doctrine in v. 5 N. H.Hadduckapplied

181, where the tenant held an have been en­title that couldequitable
forced in and theequity, of theplaintiff, it, bought legalwith notice
title. Pike,And also in v. 21 N.Cutting 347.H.

Pennock,In Ela v. 38 N. H. it is each of these157, said that in
fraud;cases title and Per­the of was aplaintiff bythe obtained legal

C.ley, ofJ., holds, that where a notice a priorwithparty purchases
not hadrecorded,deed his is fraud who thea thepurchase on party

theequitable right under thedeed, estopped byand he would beprior
tofraud it at law.set the in a suit Theagainst equitable title,up
held,court that is thehowever, wanting,where of fraudthe element

equitable be law,title cannot set the a suit atagainst inup legal title
but resort must to equityhad relief.forbe
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andus is the stat-The case before a of property;mortgage personal
132, ; C. S.force, 128, 5,ute in 3Statutes,then ch. §§—Revised —re-

andthat and make subscribequired each shouldmortgagor mortgagee
tothe oath 5 of that waswhich,therein sectionspecified, by chapter,

be and with it.the recordedappended'to mortgage
“Section seven that no shall be valid againstsuchprovides mortgage

administrators,andany the hisperson executorsexcept mortgagor,
delivered,unless is the is sworn to and record-orpossession mortgage

ed in the manner herein prescribed.”
In as ismade,this it that such pre-case no affidavit wasappears

scribed; is,and isRiley pre-the whether the defendantquestion
cluded from that notice or whichknowledgedefect thesetting up by
he is had mortgages.to have when he obtained hisalleged

In that aestate,to it is in New Hampshirereal well settledrespect
of that is valid betweenpurchaser, with aknowledge conveyanceprior

the the ofcannot, law, insistingeven at avoid it wantparties, by upon
or number of wit-registry or even theacknowledgment, prescribed

nesses. that nolaw, St., 4,And is130,the Rev. ch.yet explicit,§
theconveyance of real estate shall be valid butanyagainst person

attested, acknowledged,andgrantor his heirs unless the deed beonly,
and recorded, to the of that chapter.according provisions

The forbids with noticedoctrine which a subsequent purchaser
thesetting such a defect to defeat a standsup uponprior conveyance,

ground that such is in andfaith,to be as made badpurchase regarded
therefore,with the to a and indefeatpurpose prior equitable right,

fraudulent;law, and in thatto allow such to be defeatedrightprior
would be a fraud as an instrumentway using statute made to prevent

for the of fraud.protection
This is atdoctrine in but now well establishedoriginated equity,

law, both in doctrine,this and It is a salutaryincountry England.
and accords with the soundest of andmorality public policy,principles
which aidmust as fraud an to aregard bad faith and a legal attempt

in agrantor him, bya by obtainingmadedefeating conveyance fairly
of thesubsequent land, knowledgeof the sameconveyance having

grant.prior
In v. 3 the is consid­LeNeve, 646-654, fullyAtk. subjectLeNeve

ered Theby Lord and those views are sustained.Hardwicke, fully
same 457,be said of Jackson v. 10 Johns.may the case of Burgott,
where isthere an able C. J.Kent,opinion by

The ofauthorities are that it is thenumerous, groundindeed upon
fraud and notice of abad faith a withthat subsequent purchaser,

de­is set a defect of characterprior conveyance, to the.estopped up
15;scribed. 4 v.them are Com. *456­ DunhamAmong Kent’s Dey,

; v.;Johns. 14 Mass. 300­ Bush568, Bradish,and cases­ Connecticutv.
594; 4 H. 262.Kenniston,Golden & Conn. v. N.al., 17 Colby

oneSo is 24 there butCutler, 481,v. H. where wasHastings N.
a;witness to cred­good againsta of real but it was helddeed estate­

lawstatute,itor with thenotice, that,the court the revisedholding by
of in Frenchsubstantially it was heldrestored,1791 was under which
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234, aFrench,v. 3 N. H. that deed one undergoodwith witness was
Bean,the uses. In Barker v. 25 N. H. it was412,of heldstatute

that of ofan real estate for the benefit creditors was notassignment
valid withan creditor where wasagainst attaching notice, onlythere

cite, v.one The court and Stonerely on,witness. apparently Ashley,
13 N. H. the statute of un­38, which, 1829,under which was totally
like and held1791, statutes,that of the revised that a conveyance
with would not theonly good againstone witness be even grantor.
The statutes notdifference between the was adverted to in the opinion.

is toThe same doctrine a of the fromestateapplied purchaser legal
one with notice that the is inperson, equitable estate another. Scoby

Blanchard, 170; Wilmarth, 181;v. 3 N. H. Hadduck v. 5 N. H. Cutting
347; 276;v. .Pike, 21 N. H Doe v. Doe N. H.al., 37 Ela v. Pen­­ ­&

38 N. H. 154. In itnock, these cases was held that the equitable
couldestates be set at law theagainst estates so onup legal acquired,

;the of fraud withoutground otherwise, the element of re­only fraud,
cases,sort must had to indeed,be The areequity. numerous, in this

and aelsewhere,State for value ofwhere real haspurchaser property
been to the makingenforce of a as apermitted conveyance against

of thesubsequent with noticepurchaser equity.
The thisquestion, then, is, whether doctrine is to theapplicable

acase of of nomortgage affidavit,where there ispersonal property,
and no thepossession taken, but where second had noticemortgagee
that the debt secured due andwas honestly the was inmortgage good
faith.

It will be that the statute areperceived requisites equally impera-
tive in the of of andcases real ofmortgages andproperty;personal
the the to allmaking void asprovisions conveyances but thepersons

andgrantor his in case of arepresentatives, failure to withcomply
the statute are in therequisitions, equally twoexplicit cases.

cases there isBetween the two this distinction: In to realrespect
the ofestate, the is toobject registry laws for notice of allprovide

toconveyances, againstand othersprotect purchasers secret convey-
;ances in the ofwhile, case of themortgages personal property, object

of tothe affidavit is guard against the ofrequiring making fraudulent
of fictitious to enable the tomortgages, retain themortgagor posses-
sion of the and set his atcreditors defiance.property

Where the of the statute is notice theobject simply through regis­
try, there would be much force in thatthe actualsuggestion personal

record; itnotice to be to the and has held .thatought equivalent been
wasthe of the statute to subsequent andpurpose protect purchasers

6Dorion,v. N. H. 255.creditors without notice. Montgomery
aof the truth and faith of ofgoodThe verification mortgage personal

and itdifferent,stands a somewhat beproperty upon ground yet may
said toto be to who occasion deal withhavedesigned protect persons,

from andthe that false fictitious incum-mortgagor respecting property,
in of of to furnish somebrances, and, changethe absence any possession,

goodwas in faith. To someevidence that the made extentmortgage
andthe of affords such the affidavit andchange evidence,possession
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to of couldtake the it when notdesigned place possessionrecord were
be given.conveniently

stand the forStill this not likeprecisely provisiondoesprovision
; and is,in case of of real estate the questionnotice the conveyances

toit comes within the real estateapplied convey-whether principle
inances to notice.respect

A of is theestate betweenmortgage personal good parties, although
and of its andis no of no verificationchange justice goodthere possession

andIt mere togood wrong-doers strangersfaith. is also as against
276,H.In Doe v. Doe N.al.,of the 37 wherethe title mortgagor. &

to beit that must be for value setwas held the second purchase up
inand it an favornotice, equityan creates ofequity, withoutagainst

andof will take notice protect.the which courtsmortgagee,
651, Hardwicke646, quotesv. 3 Atk. Lord theLeNeve,In LeNeve

“ such void: That deed shall beevery againstof their statuteprovision
unless the memorial bemortgagee regis-orany subsequent purchaser

“ it&c.; is, estate,thatremarks, legaland he them thetered,” gives
lessnot such is not tosay subsequent purchaserbut it does that open

;may for he can be in noa havepriorwhichany equity purchaser
mightanother he haveincumbrance,where he knows of becausedanger

hand fromhisstopped proceeding.”
held,14 Mass.Bradish, 300,in Connecticut the courtSo v. per

J., after of land it be fraud­one,that a to wouldJackson, conveyance
of such to to de­another, knowledgein with conveyance, attemptulent

“it;of and ifof fruits he the cansays, grantorthe theprive purchaser
as title or estate first ithaving any conveyance,considered after thebe

he holds in trust the firstis the estate which forlegal purchas­merely
trust,with of shall hold; second,the thepurchasing knowledgeer and

Jackson,trust;” J.,and this of accordsto the same doctrinesubject
Lord in LeNeve v.Hardwicke, LeNeve,with the view ofsubstantially

to.above referred
a with ofthat denounces of real estate noticépurchaseThe principle
in a mala andan title asequitableoutstanding person,till’d fides

but is moralarbitrary, highis not technical nor basedfraudulent, upon
see,can force to theand, for withgrounds, aught applies equal pur-we

the has beenof which knows beforepurchaserchase personal property
andin faith forto another a debt.good justmortgaged
ofin the nature the or the condition ofIs there anything subject,

a differentthat would ?authorities, suggest result
Moore, 382,N. H. before cited, generalIn Patten v. 32 the doctrine

down, was ofappliedas there laid to a stand-mortgagebefore quoted,
and it who buysas was held that onetimbering personal property;

an existing right another,notice of of will be deemedwithproperty
andit faith and can holdto in bad fraudulently, onlyhave purchased
holdcourt that if hadto that The the noticeright.subject purchaser
voidableevena and as to a bonathat mortgage,there was defective fide
noticewith all facts at thathe of the timepurchaser, chargeablewas

and at into that best stand no bettermortgage,relative wouldexisting
vendors; be,and questionhis the for the wouldthanposition jury
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■whether thefraudulentlythe party purchased property knowing the
and totrick and defraud himplaintiff’s rights, designing by cunning

of them.
In that case the was in the usual form of ofmortgage mortgages

itand was so treated the court. treespersonal by The hadproperty,
in fact in from landbeen severed law the of thethe sale owner ofby

soil, chattels; andsubsequentlythe and then asmortgaged they were
v. 313,chattels. N. H.Holbrook, 323,45 and casespersonal Kingsley

cited; v.and so is Cudworth 41 H.Scott, 462,N. and cases. So in
580,&. v. 4 Met. it heldCarpenter, was that a mortgage ofClaflin

ofwas astanding mortgagetrees personal property.
v. Moore, then,The case of Patten is an toauthority directly the

that a of awith noticepoint, subsequent purchase)*, existing rightprior
in cannot set the want of an affidavit toanother, up the un­mortgage

theder which other claims hisparty title, the affidavit not having been
the as thesigned by parties requires.statute

inThere are other decisions thatthis State somehave onbearing
none indirectlythis butquestion, point.

In v. N.Wendell, 92,31 H. awhereBelknap was made tomortgage
a note agiven for debt and onpartly account of thepartly lia­secure
ofbilities the for the itmortgagee mortgagor, was held that the con­

dition should that inshow the note was given for andpart indemnity,
oath be varied oraccordingly,the the wouldmortgage be invalid by the

of the statute. Theprovisions defendant anexpress was attaching
creditor.

It will be that a strictperceived withcompliance the statute provi-
essential;was held tosions be but no asquestion arose to the effect
wasnotice, and none considered. At veryof the next term in Hills-

v.Patten Moore andborough county, decided,was the opinion given by
Judge Bell,same who of course mustjudge,the have had distinctly

decision;in mind andthe this lendsprevious additional to theweight
in Patten v. Moore.opinion

In Hill 39 N.Grilman,v. H. 88, the wasmortgage recorded without
ofcertificate the to the andany magistrate oatli, deféndant,the an

hadcreditor, of this Itattaching knowledge record. was held that
had beenthe statute not andcomplied with, that the wasmortgage

invalid such court, J.,creditor. Theagainst Eastman, holds thatper
the record not notice of the awas existence of executed andmortgage

torecorded theaccording requirements statute,of the but of one
was, by law,which the ofexpress ;invalid as toprovisions creditors

that holdand to it to be a as thegood mortgage against defendant,
stands in of awho the bona creditor of theposition mortgagor,fide

ifevade,would be to not to aoverride, material of theprovision
statute.

In this it be hadcase will that the defendant noperceived knowledge
that the in faithwas made and to secure a debt hon­mortgage good

;as is in the bill now us­ but notice ofestly due, onlybefore aalleged
invalidexecuted,which was and credit­mortgage imperfectly against

and in shouldors To defendantsubsequent here,bepurchasers. point
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in faithhad was made and togoodthat the mortgagehave knowledge
a debt.secure just

in v.conflict with Patten Moore.In one this decision wasrespect
had of a andit if notice even defectiveThere was held that defendant

was withas to a bona he chargeablevoidable mortgage purchaser,fide
;torelative the mortgage­of all the facts at that time existing,notice

481,in 24 N. H. it was held thatCutler, knowledgeand v.Hastings
to asregardedof a deed one witness was beof the record with only

notice of deed.actual the prior
to orof cases was referred consideredapparentlyNeither these two

ascourt, however, that, creditors,tosays,in Hill v. Gilman. The
;of the and italthough mayis the creature statutethe butmortgage

a mortgageof mayactual of the existenceknowledgeheld thatbe
must thenecessity record, groundof the it beyet uponthesupersede

itrecord,to the and that would be ais equivalentthat such knowledge
it It is intimated, also,to holdthe otherwise.mortgageefraud upon

init differently equity.be heldthat the general questionupon might
• thatno than to hold noticethe court went furtherwhole,theUpon

notof a executed would precludethe record mortgage imperfectlyby
defect,from it such with-by settingcreditor avoiding upan attaching

that the mortgageat all the effect of wasconsidering knowledgeout
debt.in faith and for a justmade good

that280,N. H. it is held where the mort­Morrison,In Parker v. 46
a oathliability,to the themortgagee againstis made securegage

truth and of thatjusticeas to themjjst verify liability;varied sobe
the statute could be madealso that a undermortgageand it was held

from the or aonly,debt due to the mortgagee mortgagorto secure a
the : but the ofquestionthe for themortgagorofliability mortgagee

not or The doctrine ofof raised considered. theeffect notice was
Wendell,of v. before cited.in with thatis accordance Belknapcase

Moore,of Patten v. that knowledgethink the doctrinefar,So we
ain faith and to debt willis made securegood justthat a mortgage
of verification,from the wanta setting upsubsequent purchaserestop

is not shaken.
inPatten Moore finds some countenancehand, v.On the other

J.,H. C. theParker, says11 N.Moore, 55, provisionsv. whereSmith
bear,ofthe mortgage personal property per-of the statute respecting

of the arequiringto the lawprovisionsso anstrong analogyhaps,
that to holdmay compelledwé beconveyances,of estaterecord real

of a record in ofmortgages personalthe effectwill havethat notice
ofin realconveyancesit would have been sufficientwhereverproperty,

the undecided.he leaves questionestate: but
339,H. the effect ofrecognize12 N. courtLow theIn v. Pettengill,

ofmortgagesto unrecorded personal prop­actual notice as applying
erty.

court, Par­H. it the46, byv. 13 N. is assumedMeserve,In Stowe
that, aof is toof a chattelsJ., equivalentC. noticeker, mortgage

a sim­record, saysof real estate. Hethe of mortgagesas in case
* ofto mortgagesheld to exist in relationilar has beenexception
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estate, and for is held,the same reason'. It thathowever,personal
debtor to theby the sheriff after he had togotnotice on the ground

writ,the to attach thepreparedwith was notproperty, sufficient.
inIt behalf of thatarguedis the defendants a subsequent purchaser

creditor, notice,oí with avoid a ofmay mortgage personal property
statute;when not recorded to the and fromaccording the cases cited

the Massachusetts courts tend to that isshow such the dodxine
there.

Lincoln,In v. 13 Shaw, J.,Met. C. thinksDenny 200, there are so
markedand suchmany differences between the rules thegoverning

and transfer of andconveyance real itestate, that is notpersonal
thesafe to rely upon analogy them,between and he issays lie

to hold that aninclined attachment would be angood against
of estate,unrecorded mortgage the hadpersonal although creditor

notice; but that isquestion left andexpressly undecided, the case
thatdisposed of, groundon the the notice was not sufficiently clear

In theand of court,the Shawexplicit. opinion refers to theJudge
in thefact that case of there is nopersonal ofproperty exception

as is inactual notice there to estate;reference deeds of real and this
a insuggests naturally distinction the rule. In Travis v. 13Bishop,

was held304, Shaw,Met. it by C. thatJ., there been nohaving
of the ordelivery property registration, had not maintainedplaintiff
to goods.his title the In the later case of Wentworth,v. 13Shapleigh

Met. C.358, Shaw, J., the ofconsidered ofquestion the effect notice
In Jordan,still undecided. v. 1 v.Bingham 373,Allen Travis Bishop

is the of didthough notice notapproved, question arise.
whole,the the does not toUpon question seem have been much dis-

in courts;cussed the Massachusetts and no very reasons areweighty
for not the rules togiven applying estate that arepersonal mortgages,

established inso well to real estate.respect
In aMaine, doctrine similar to that in Massachusetts was held in

Roberts, ;Rich v. 48 Maine 548­ itsbut as anweight authority here is
much diminished the fact thatby their statute is madeby notice suffi­
cient in to real estate but isrespect expressly, there no such qualifica­

estate; andtion as to inthe same was held Sheldonv.personal Conner,
and584,48 Me. stress wasgreat the of thisput absenceupon qualifi­

cation. of theThree seven indissented both cases.judges
In of v. 538,the cases Howe Keeler, 27 Conn. and v.McFadden

3 JonesTurner, 481, cited the theby defendant’s(Law) counsel, effect
of notice does not to have been considered.appear

In v. Butts, 140,3 it aHodgson Cranch was held that ofmortgage
to record on ofadmitted the oath twogoods witnesses,only subscribing

when the statute of Virginia three, was invalid attach-required against
creditors. The head that it helding note states was invalid against

;such creditors with notice and case shows facts fromthe which notice
however,is inmight notice,be inferred. said about theNothing

statute of ofThe was held to embraceopinion. Virginia mortgages
“and andboth real in all of trustpersonal estate, terms,the deeds

”whatsoever shall void as to andmortgages be creditors subsequent
VOL. L. 27
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whether notice wouldand the was not consideredquestionpurchasers;
to the record in the case of estate.be realequivalent

On the it is in where the statute makeshand, York,other held New
and bonasubsequentan invalid creditorsunregistered mortgage against

of unregisteredthat a has actual notice anwhopurchasers, personfide
is a bona the statute.not withinmortgage purchaser Gregoryfide “that to thatThomas, sayv. 20 Wend. 17. The court says,there

ofnotice,man faith and coursea takes in he acts withgood when
a similarhas before takenunder conscious to another whohostility

isthe here thattitle, would solecism. The of statuteobjectbe a legal
subsequentall otherof toregistry acts, uponprevent imposition

* ex­actuallyis*. everythingand Whenmortgageespurchasers
and holdennotice,kind must beto have the best oftheythemplained

to take to incumbrances.”subject prior
cited;cases and Lewis514,So is v. 19 andSanger Eastwood, Wend.

;Y. v. 16 Barb. 264.Palmer, Norton,v. 28 N. 277­ Harris
whereThese in ofmortgages property,cases Wendell were personal

had not been filedbeen and tire mortgageshad not takenpossession
statute; had actualas the as the secondrequired purchasersbutby

in faith withinnotice, goodthat not purchaserswas held weretheyif
28Palmer,also in Lewis v.the statute. same heldThe doctrine was

277,N. Y. which was a of chattels.mortgage
;N. Y. 556­A in Hill v. 3 KernanBeebe,similar doctrine is held

71; Warren,v. Y. v.Kernan,Meech 4 14 N. and 37Patchin, Tiffany
Barb. 571.

inOhio, those NewIn the statute are much likewhere provisions
Munson,in this v. 14York the are the same.decisionsrespect, Day

488; Pierce, St. 215.Ohio St. 16 OhioSimons v.(N. (N. S.)S.)
nothis that there iscases, veryFrom of the it would seemsurvey

this State todirectlymarked of outside ofauthoritypreponderance
of a record ofthat necessitythe actual notice thepoint supersedewill

mortgages.personal property
diminishedis much byThe of the in Massachusettsweight decisions

in whichuncertaintythat and thethe absence of discussion on point,
alsoas and the markeddecisions, byit is left to the extent of those

in in theirdifference the on this point applica­Massachusetts statutes
of actualto there antion real and being exceptionpersonal property,

but no suchestate,notice in the of a of reafconveyance excep­case
and distinction -isin thistion to the sale ofrespect personal property;

200,13 whichLincoln, Met.Shaw,referred to C. in v.J.,by Denney
is left undecided afterleadingis a thecase, although point expressly

analogythe be­an that it is not safe to rely uponexpressing opinion
real andtween personal property.

Maine; and the courtThe same distinction in the statutes ofexists
in to char-there, v. 48 the585, imperativeSheldon Maine referConner,

that if itsayacter of the in to andprovisions personal property,respect
enlargeda even moredesignedwas that should have constructionthey
unequiv-than in the suchestate,case of real it is remarkable thatvery
andocal of one notlanguage should be the recordtouchingemployed

of other.the
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In inMassachusetts,botli Maine and it would seem that torespect
estate,real actual an deed is statutenotice of unrecorded by equiva-

tolent to so inbut it is notregistry, respect personal property, while
in thisNew the statute on are the same inHampshire provisions point

;to both kinds of and this greatly diminishes therespect property
of in in ourdecisions States the construction of statutes.weight those

The in bydecisions in also diminishedMaine are the factweight
that andthree of seven Mat, dissented,judges, Rice, Goodenow ——
Rice andelivering dissentingable opinion.

It is of that statute anworthy consideration the affidavitrequiring
and of ofregistration mortgages personal property originated long
after it had become a and well known rule of constructionsettled that
notice of the of real toconveyance equivalentestate was registration.

11;Tomson v. N.Ward, Kenniston,1 H. v. 4 N. H. 262. ItColby
must intherefore be that statute regardthe to chattelpresumed mort­
gages was a full this ;with of rule of constructionpassed knowledge

asand the isso far as this islanguage, question concerned, substantially
the same in the thecases,two inference is that thevery strong same

wasconstruction Had it it isotherwise,beencontemplated. inconceiv­
ble that the difference should not have been expressed.

The law tomortgages berequiring personal property wasregistered
1832,inpassed June,first soon after decision in v.the Ash 5Savage,

N. H. in545, 1831, that notNovember, holding possession was essen-
tial to the of a of even asvalidity mortgage goods, against creditors.
The law of 1832 ofthat noprovided mortgage personal here-property
after shall validmade be other than theagainst any person parties
thereto, unless of thepossession mortgaged beproperty delivered
to, and retained themortgagee,the or unless beby, mortgage recorded
in the ofoffice the clerk of the town where the shallmortgagor reside
at the of thetime the same.making

The in to the10th, 1791,law of ofFebruary conveyance realrespect
estate, same, thatwas the withoutsubstantially providing registry the
deed should no butbe other the andgood against grantor hisperson
heirs and It is obvious,so was Revised Statutes.only; then,the that
the to kinds ofstatute in relation the two are sub-provisions property

shouldstantially same, theythe and receive the. same construction
unless are 'tocontrolling leadingthere circumstances different results.

The landconveyancesacts that of shouldregistry providedEnglish
be and void as subsequentdeemed fraudulent andagainst purchasers

;unless a of such wasmortgagees, conveyancesmemorial registered but
it was soon the doctrine in that suchequity priorestablished deedvery
or incumbrance, anregistered,not created title inthough equitable the

wasgrantee, that, objectand as of these statute toprovisionsthe pro­
tect and againstencumbrancers secretsubsequent convey­purchasers

toances, to them be LeNeve v.equivalent registry.notice would Le­
Neve, 646;3 and Dickerson v. 4 Ch. 221.Tillinghast, PaigeAtk. see

In aid to thesuch cases courts of lend their holdersequity protect
of such andpurchasers others,titles withequitable against subsequent

in is anotices of such as all other cases where there priorequity,
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aof would Wheneverequitable title which courts enforce.equity
hasanother,ofhas and for thewhoparty, purchased paid property

a to or a which isit, conveyance goodtaken has takenpromise convey
as for ofas between the but not to others want registrationparties,

title,or the will in be as thelike, regarded having equitablehe equity
it.will a ofagainst subsequent havingwhich noticegranteeprevail

A of is everywhere regardedwith suchpurchase knowledge equity
faith; a of of ap-as made in and this is doctrine universalequity,bad

in hold athat conscience legala cannotholdingplication, purchaser
so no united it.estate there withbeingacquired, equity

hisbill,In the made Lawrence withby partedcase before us as the
andfaith; himand this in as betweenmoney, mortgagereceived good

title, As toHaskill, pur-both and equitable, subsequentthe legal passed.
title, thethe andchasers and he was clothed withmortgagees, equitable

thethusanother,the to and defeatto sell afterwardsattempt property
of Haskill thecreated, grossestbefore would on the betitleequitable part

faith; the equity,bad if the had notice of priorand second mortgagee
inwith the fraud.he would justly charged participatingbe

of. recognizedis no doctrine moreIndeed, generallythere equity
faith;as in andthat -such a made badthan denounceswhich purchase

it not bewhyunable reason shouldwe are to any goodwholly perceive
bill;in full in a in the andits force case like the one statedapplied

this think accords the in our own courts.we with casesadjudged
522, features,H. of itsNiles,The of Olmstead v. 7 N. in manycase

this. owner of theconveyedresembles There the of a lot land pine
it offsale, right twenty-a bill of with the to inby gettimber upon jt

landa creditor of owner of the extendedfive Afterwards theyears.
it, toand set it tooff, righthis execution upon subject plaintiff’s
Tire creditor sold lot to the defendantremove the timber. then the

of the court heldright:without reservation the butany plaintiff’s
a without notice ofthat this was not where a hadparty purchasedcase

title would have ledtitle;a that an examination of the creditor’sprior
thathim of and held this timberto a alsoknowledge right:plaintiff’s

alldid not to the creditor at the extent.bypass
saidthe tois, mortgagedThe second cause of demurrer that property
saidand of tomortgagedLawrence the real estateparcelwas part

estate.Lawrence asconveyed personalWheeler and not to saidlegally
athat to is tomortgage subject priorThe bill states this Lawrence

the millHaskill to said describingWheelermortgage byreal estate
thein island the the asmill,and and being, supposed,machinery

saidto Lawrence.mortgagedmachinery
thefar affixed tothe treats as somachinerythat bill theAssuming

it afterwardsis, mightas to with the whetherrealty it, questionpass
treated and asmortgagedbe as such.personal property

thetimber, realty,In is ofthe case of which astanding clearly part
law,inin this severedit has been held State that it berepeatedly may

asand estate.conveyed personal
382;32 N. H.522;N. H. v.Niles, Moore,Olmsteadv. Patten7

cited; Kings­41 N. H.Scott,Cudworthv. and numerous cases462,
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v. Car­45 N. H. 313. So in v.Holbrook, Massachusetts,ley Claflin
583;4 v. 13 498.penter, Met. Douglas GrayShumway,

Nor would the fact that the been treated astimber had previously
difference,ofpart the the same make as werealty by anymortgagor

can see. itIt was of the before was sever-unquestionably realtypart
ed the as much as or other theby buildingsa housemortgage, upon

owner;land of to sotheythe and as it is clear that bethose, may
severed.

timber,Whether or or areother whichbuildings, things apparently
ofparts the canrealty, be aconveyed by personal mortgageproperty

duly so as to valid orregistered be creditorsagainst attaching pur-
chasers this notice derived from thehaving only registry,constructive

-is another question.
There is that,much in the in to suchforce suggestion prop-respect

erty, andsubsequent reasonablyothers could bepurchasers required
to ;search ofthe deeds for of real estate butregistry only, conveyances
however be,this we cannot think statute to ren-may designedthe was
der invalid a. of that kind of of itmortgage whereproperty, possession
was taken and retained the or itactual notice ofby given,mortgagee,
even if a inrecord the town clerk’s would avail as wasnothing,office
held to be the case where the not an inhabitant of thewasmortgagor
State. Smith v. N. H.Moore, 11 55.

In that case resided,the of aState,out the and so recordmortgagor
would have availed and was assumed thatnothing; yet it distinctly
the wouldmortgage have creditors if thegoodbeen against mortga-

hadgee taken possession of the property.
The alsocases are numerous where of asmortgages growing crops

personal have been such would alsoproperty sustained, although crops
aspass 456,of the Scott, 41 N.part realty. Cudworth v. H. is a case

;of this andclass­ in Patten N.v. 32 H. a ofMoore, 382, mortgage
timber asstanding heldwas to bepersonal property good.

These decisions, case;think,we must the and ourgovern present
opinion -is, that a valid made asmortgage might be of this machinery
personal under the ofproperty, circumstances this case.

It is noby clear,means thishowever, that is not effect-instrument
ive as a ofconveyance real estate. If it so as thebe between parties,
and the ismachinery to real anregarded estate,be as then affidavit
was unnecessary, mortgage good against Riley, pro-and the bewould
vided he had notice of it.

The third cause of is, bill,demurrer that the andthe statements of
the different modes of and inconsist-for,relief areprayed repugnant
ent with each other. The does that the has alwaysbill state plaintiff
been to off andwilling the Wheeler that he tenderedpay mortgage,
to said $3,100 in and ofRiley note,satisfaction saidpayment mortgage,
and andjudgment, thereon,cost and andalways readyhas been willing
to it,pay the same into court for the said whenever hebrings Riley—and
will the saíne. that has foraccept The bill also the saidalleges Riley
a long time received the and of said andmachinery,rents profits prays
that an account ofbe taken of such rents and and themay profits,
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the beWheeler,amount said to said anddue on mortgage plaintiff
amount due.to redeem thebypermitted paying found

mort-The is the of theof the bill Wheelerobject clearly redemption
due; forthe of the and it would begage by amount competentpayment

as to him-the his bill a double so availto frame withplaintiff aspect,
that,in asksufficient,self of a if his or if lie failed totender wasproof

tothat an beaccount be taken of the amount and hedue, permitted
it.pay

This, equityfor rule ofsee, generalwe can comes within theaught
tothat if the his title to the relief he wishesdoubtspleading, plaintiff

so if thethe bill a thatshould be framed doublepray, aspect,with
case, it may yetcourt should decide him in one of theagainst view

254;and 1Pl.,afford him in 42Storyassistance another. Eq. § §
cases;and Col­435, 1, cases, 2,Dan’l Ch. and note441,Pr. note and

Ross,ton v. 2 4 Ch. 537.; Brewster,Ch. v.Paige Paige396­ Lloyd
infor thehowever, such relief should beRegularly, prayedspecial

Brewster,Coltonv. and before cited.Ross,alternative. See v.Lloyd
is,In for that an accountthe case before us the relief prayedspecial

machin-mortgagedbe taken of from theby Rileythe income derived
and thatby him,and of due heldery, the amount the mortgageupon

the mortgage.be to that amount and redeemplaintiff permitted pay
that it thetendered,In it is stated wasto the amount notrespect

full in to it.due,amount and no is relationreliefspecial asked
If it thisbrought $3,100is to be as the hasthat,assumed plaintiff

offered it to theinto court as the amount the anddue upon mortgage,
taken to be due on thedefendant that sum must be conclusivelyRiley,

thatsaid has stated no caseit be that themortgage, might plaintiff
for; case,in under thewould thatsustain the relief butspecial prayed

relief,for obtain the assistance hemightprayer general the-plaintiff
seeks.

itIn have to because isthat the demurrer would be overruledview
to it to reliefbill, only.the when should have been the specialwhole

thisdue,If amount thenconclusively fixingnot as theregarded
is unless tolikely surprisefor relief not objectionableprayer special

defendants; do it would.and and we not see thatembarrass the
the onThe bill is determine amount due the Wheelerof the toobject

it; in both of theaspectsand and the statementsmortgage to redeem
due; andthe amount the ob-namely,case bear same point,theupon

at that is con-taken the itjection hearing,can bevery conveniently
In of$3,100 fact,this of is due. courtsthat sumclusively admitted

to thein the suitedgrantinghave been liberal reliefequity usually
in thesome defectcase, notwithstandingas exhibited,plaintiff’s

for relief.special prayer
to110, soughtIn Johns. Ch. where theWilkin, plaintiff1Wilkin v.

to, and that propera already agreed prayed speciallypartitionperfect
that fordecreed, generalit held under the prayerbe wasconveyances

tohavingthe failedawarded,a might plaintiffbepartitionrelief
to,­ Kent thatholdingalready agreeda partitionprove —­Chancellor

otherthe havemightthe for reliefgeneral plaintiffunder prayer
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bill,thebycase maderelief, it be consistent with theprovidedspecific
sur­ofon the groundin this there no objectionand that instance was

“ notthoughfor of the bill wasor the object partition,prise prejudice,
entirely new.”partition «

that the plaintiff8 held344,In v. Wend. the courtBurton,Bailey
bill, evenin theis consistent the case madeentitled to relief withany

also,See,for. Westernthe relief askedinconsistent withthough specific
de­thatit is heldIns. Co. F. I. Ch. whereCo., 284,v. 1Eagle Paige
asencouraged,befor not tooughtmurrer to relief prayedspecial

See,hearing.thedefendant avail himself of the atmay objection
cases; 114.13 Ves.Mill,v.also, Pl., 40, and HiernEq.Story § ­

ofrelief, courtsthe forthat,These cases show under prayer general
thefrom specialwill reliefequity grant specific differing very widely

Wethe casefor,relief it accords withprayed provided proved.
this ground.that sustained onthink, then, the demurrer cannot be

that the billis,Another cause of at theassigned hearingdemurrer
main­tofraud sufficientcontains no of orcharge misrepresentation

tonecessarytain if isit, even it should be held that a consideration
1under hisprotect Riley mortgage.

to es-isOn it is to of the billobserved,this that one objectbepoint
under hisRileytablish as title ofthe theplaintiff’s mortgage against

in sub-alleges,and to show thesubsequent mortgages; that, plaintiff
Lawrencestance, that his said and to saidgivennote weremortgage

faith, and thatfor a full for inloaned,consideration andmoney good
fullwith theand received hisRiley subsequent mortgagesaccepted

mortgage,of said note andof the existence theknowledge plaintiff’s
faithand inthereof, goodthe contents and that madethe same were

and for a full consideration.
hold,This and as to the statuteare,notice weknowledge equivalent

“record,affidavit and and to Riley’s mortgagesalone operate postpone
It isto the of fraud.of actualplaintiff” any allegationirrespective

in takingto actual fraud in the defendantunnecessary, therefore, allege
those mortgages.

in title asRiley’s againstThe bill also as another defect saidalleges
Rileythe in Haskillthat to the note of said to saidplaintiff, respect

has noit,for the$12,000, and the to securepersonal mortgage plaintiff
full if considera-and claims that the is withoutknowledge, anysame

ofvoid; knowledgehas noation, fraudulent, and and that the plaintiff
Riley,said$2,000the of of said Haskill toconsideration the note

void.andfraudulent,and that it consideration,he is withoutcharges
And bythe bill that those were executedmortgagesalso threealleges

and for the pur-said and said with the viewHaskill, Riley,accepted by
in theof and plaintiffthepose hindering, delaying, embarrassing

in his saiddebt, mortgage.collection of his said and enforcing
dis-waschargeIn it would seem that the$2,000 note,to therespect

made that it was without consideration.tinctly enough
that it is with-in thenote,As to the claims bill$12,000the plaintiff’

this isWhetherfraudulent,out full if and void.any consideration,
least.is to to thedoubt,certain open great saysufficiently
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If these were givennotes without would not ena­consideration, they
ble plaintiff’sthe toholders contest the on the thatgroundmortgage
its truth and H.were not verified. Patten v. 32 N.justice duly Moore,
382; Doe Doe, cited;N. H. and 41282,v. 37 v.Esty Long,cases
N. H. 103.

But the is,here as to the thatdifficulty §12,000 note the bill does
not distinctly consideration;that itcharge was without and wewholly
think it beought to in thisamended respect.

this,ofIndependent however, enough is stated to enable the plaintiff
to bill;maintain his and istherefore, as the to thedemurrer whole
bill, it must be overruled.

There are questionsother that and them the effectmay arise, among
of the in the of the defendantstipulation, personal property mortgage

Lawrence, itRiley, that it is tosubject the to saidmortgage —whether
is to be as ofa of Haskill’sregarded simply mortgage right redemp-
tion tothe to was defective asnotwithstanding Lawrencemortgage
Iona as has in to realpurchasers, often been held respect propertyfide

or tomortgages, whether it with the set the defectRiley right uptook
and defeat the v. 18entirely former See Brewermortgage. Hyndman,

9;N. H. 30102;Bean v. N. H. v.Brackett, Jones,34 Flanders
N. 154;H. v.True N. H. to57, 58, relating44Congdon, personal

theproperty. We, however, no on this butgive opinion point, upon
other grounds.

With itthese views is not ofquestionto settle thenecessary plead-
ing that has been raised.

Pemurrer overruled.

Edgerly a.Petition of &

Powers of conventions.'county
A conventioncounty the themay session ofadjourn during legislature,

to meet at inany place its own at time itscounty, any duringand.
official ; and acts saidyear any done at suchby convention adjourned

if the of itsmeeting, within be valid andscope general authority, will
binding.

petitionThe aswas follows:
To the Judicial Court:Supreme

Josiah B. of Somersworth,Jesse R. ofEdgerly, Farmington, Horne,
and Uriah of county of ofWiggin, Dover, countycommissioners the
Strafford, that at a ofrepresent the of themeeting representatives
several towns in said in county andcounty, assembled,convention
holden at onConcord the first of A. D.day 1870, andJuly, during
the session of the it tolegislature, was voted to meet at theadjourn

in Dover,court-house on nest,the ofMonday, day Augustfifteenth


