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Dole v. Johnson.

The rules law;the areof establishedprescribing qualifications byexperts
but whether a witness offered as an has the legal qualificationsexpert
which entitle him in to beto that is a of facttestify capacity, question
decided court, thediscretion,the in the at the trial ofby exercise of its
cause; and the is notcase,decision of the in such ajudge,presiding

tosubject or revision.exception
A consideration of the essential awhich shouldqualifications person

possessin order to be admitted to anastestify expert.

Case, by Johnson, Jr., sufferingEdmund Dole foragainst Beuben
the defendant’s to be theinsufficient, sheepfence defendant’swhereby
got into the close andplaintiff’s sheepcommunicated to the plaintiff’s

“the disease called foot-rot.”the
The defendant foot-rot mightcontended other that(among things)

be spontaneous.
Waite,Otis E. B. of athat,called the testified asby editorplaintiff,

foot-rot;stock read andjournal, he had on the ofextensively subject
he named the works on that he tes-which had .read. alsosubject He
tified that nohe had had in sheepthe treatment ofpractical experience
for any disease. to it was ruled that the witnessSubject exception,
might give his as an foot-on the theopinion, question whetherexpert,
rot is disease,ever a. or isspontaneous only bybred contact.

The found for and movedjury a verdict the the defendantplaintiff;
to set the for in testi-aside,same error the admission of the aforesaid
mony.

Baker, for the defendant.

The rule the whichdetermining testify,subjects experts mayupon
and the ofrule the of are mattersqualificationsprescribing experts,

Tucker,law. Jones 41 N.v. H. 546. the of differentreadingDoes
hisworks the of thefoot-rot witness toupon subject qualify give

disease,as an a orwhether foot-rot is everopinion expert spontaneous
(e.is ? books,bred Professional or booksonly by g.contact of science

evidence,medical notare admissible inbooks), though professional
witnesses be asked the of their andmay grounds judgment opinion,

books,which in be those as a ofmight degreesome founded on part
generaltheir & P. noteCollierv. 5 C. Seeknowledge. 73..Simpson,

13, sec. 440. readEv.,G-reenleaf on The case finds that Waite had
”“on the of foot-rot as editor of asubject journal,stockextensively

but not read breedingthat he had ever the of the ororiginupon subject
“of v.foot-rot. 18 N. 28.Alien,See H. The word expert,”Woods

from Law“instructed 1 Bouvier’ssignifiesexperti, by experience.”
Dic."501.

Parker for theand Wait, plaintiff.

In a to an it not neces-order "to witness as istestify expert,qualify



December, DOLE v. 453JOHNSON1870.]

that he should be in the actual of his orsary practice profession
science. It is sufficient that has it. Tullís v. 12Kidd,he studied

648;Ala. 1 1.Ev., 440,Green. sec. note This doctrine seems to be
of infully Gilchrist, J.,in the C. v. 18Allen,Woodsimplied opinion

“N. H. 32, not,he The of the witnesses insays:where wereopinions
this recondite ancase, art, science,founded of orprinciplesupon pro-
fession and derived from neitheracquired by study werephilosophy;
they founded, so far as offeredappears, upon bypeculiar opportunities
long ofAlthough&c. Bouvier states the theexperience,” signification

“derived,ouroriginal from which word is to be instruct-word, expert
ed think it muchby we more to the toexperience,” present purpose
consider his of the of inthe word as ourexposition meaning adopted

“law, be,which states to Persons whohe are selected the courts orby
the in on accounta cause of their or skill.”parties knowledge

J.Foster, The which Mr. Waite wassubject concerning admitted
to onetestify clearlywas which the of an canupon testimony expert
be received. a ofAlthough majority those who ourcompose juries
may be men of in farming, and in rais-practical experience the

and of such animals asing care are forrequired service theirupon
farms, not,still it would be claimed one that aprobably, by any pe-
culiar disease of a domestic inanimal, like the foot-rot was asheep,

inunderstood men andsubject by general,, which a arejury presumed
to be familiar with.

It is ofmatters common thatonly upon knowledge witnesses are
torequired alone,as to facts andtestify whichconcerning the opinions

of are inadmissible. R. R. v. 237;Concord 23 N. H.experts Greely,
Jones v. 41 N. H.Tucker, 546. aWhether witness offered as an ex­

has the himlegal qualifications which entitle to inpert thattestify
is a of fact to becapacity question decided the court at the trialby of

cause;the and the decision of the in such a casepresiding justice is
not to nor to revision the court.subject by wholeexception,

But the rules the of anprescribing qualifications are matters ofexpert
fact,law, of not toquestion subject revision, being merely whether—the

the witness offered thepossesses qualifications. Joneslegally requisite
Tucker,v. 41 N. H. 548.
That is to say, irreversible discretion of court must lim-the be—the

ited the rules of law. And in itsby court, discretion,before the can
bs to determine the whether ispermitted the witness toqualifiedfact

an established,it mustgive opinion, law,be as matter of that the
witness comes within the or included thelegal category amongis gen-
era of experts.

then, isWho, an The term saysfrom Bou-expert? expert, experti,
“vier, signifies is,instructed This definitionly perhaps,experience.”

,narrow;too for be,we must concede that inthere some instancesmay
and a fromindividuals, of not derived norhigh degree knowledge

or enhanced a or ofperfected great degreeamount evenby any prac-
tical experience.

“In N. H. Mr. FowlerPage Parker, says:v. 40 Justice59, Upon
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of science orquestions skill, with which a not bejury may supposed
familiar,to be men who have made the of theirsubject-matter inquiry

the of their attentionobject or are givetoparticular competentstudy,
must,their It however, be firstopinion. theyshown that are skillful

men,or or at least that have actual skill orthey superiorscientific
scientific inknowledge relation to the question, before their opinions
can be competent.”

In Jones v. Tucker, 41 H.N. Mr.547, Justice Doe has collected the
“definitionsfollowing of the term science,”Men of Folkes v.experts:

“;Chadd, 3 157­Doug. persons acquainted with theprofessionally
“science or 408;Strickland on Evid.practice,” conversant with the

“matter,” ; skill,”Best’ssubject Evid.,ofPrinciples 346 ofpersons§
v. 349;Rochester 3Chester, N. H. Peter­“experienced persons,”

“6 462;v. N. H.borough of someJaffrey, possessed sciencepeculiar
skillor the matter in Beard v. 11 N.respecting question,” Kirk, H.
;­ Mr.397­ Justice Doe’s own of an is,description expert—­and —he“ must have made the which he his asubject gives mat­upon opinion

ter of observation,or and mustparticular study, he havepractice, par­
ticular and on the Andknowledgespecial subject.” questions upon

“which the of areopinions are,admissible heexperts says, questions
“science, skill,of or ortrade,” when the matter so farsubject par­

takes of the nature of a science as to a course habitrequire previousof
inor order to the attainment of a of it.” Jones v.study knowledge

Tucker, before cited.
Mr. BedJustice in hisfield, I,edition of Greenl. vol.Ev., 440, a,§’“ £: The term seemssays to bothexpert imply superior knowledge

and in the art orpractical experience but, noth­profession; generally,
more is torequired entitle one toing as an thangive testimony expert

that has been educatedinhe the art orparticular profession.”
Smith,Mr. in his note to Carter 1 L.Boehm,v. Smith’s C. 286,

“ It does not seem tosays: be contended that the ofopinions wit-
nesses can be received when the is a subject-matterintoinquiry the
nature of which is not such as to habits orrequire any peculiar study
in order to mana to understand it.”qualify

inPothier, his Treatise on Civil I, 3,Procedure 3,art.(part chap.
“of the1), speaks the French courts asexperts appointed by men§

fitted for the a ofpeculiarly duty by course studies directedexpressly
to this end.”

“The most common definition in our of theown term ex­reports
“oneis, of science and v.pert” possessed skill”­—­Boardman Wood­

N. H.man, 134,47 and other cases too numerous for citation. But
isthis definition too togeneral satisfactory.be

But if it be admissible to one as an who has notrecognize expert
“the ofqualification skill, which is defined Webster as the familiarby

of art orknowledge any united readiness andscience, with dexterity
in execution or or in the of art orperformance, the scienceapplication
to it not omitpractical purposes,” will do to theevidently recognition

“and of therequirement only science,”other branch of the definition,
which must forcertainly, this a definition not limitedrequirepurpose,
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“ in aderivation,to of its knowledge,” generalthe termsprecise
ofthe function theexclude,sense that would be to immediately,(for

; butis an not knowledge)which toexpert, express positiveopinion,
in the languagethe term must as and requiring,be considered implying

cited,of in v. andDob, J., Tucker,Jones before peculiar“special
courts,held,And in our highesttherefore it has beenknowledge.”

onthat only pointsthe of can be receivedtestimony experts implicitly
of a mustcharacter,scientific and the offered bereally reallypersons

293; S. 3 Wall.Jones,men of v. 18 Int.Livingston Leg. C.,science.
Jr., C.;C. Allen v. 6 303.Hunter, McLean

Mr. skill in thewhatever,Waite had no “no experiencepractical
of hadtreatment for That he must then havedisease.”sheep any

manand that he must a ofhave beenspecial peculiar knowledge, really
toscience, in order to to wouldqualifiedbe an seem begive opinion,

a andsettled definite rule of law. of Mr. Waite’s qualifi-The extent
“cation is thus :described As editor of a stock he had readjournal,

on the of foot-rot.”extensively subject
allThe of in courts to aobject juryis before thetestimony place

of to under and itknowledge consideration,the casepertainingfacts
is a serious from admit,this to of ac-departure ever insteadpurpose
tual knowledge, be;mere however itopinion, maycorrect probably
and iftherefore admitted at should asopinion, all, be nearly approx-
imated as theto actual of which ispossible fact for it sub-knowledge

;stituted it should ofbe an that healways required should,expert—and
at least, be with the ofsufficiently acquainted subject-matter his testi-

tomony merelyknow what its laws and orare, not to toconjecture
anhave idea about is,it. That he should be a man of science.really

The science in the anabsence of which should(especially skill) expert
be to andrequired givenpossess subject,a thatemploy upon implies

andspecial peculiar only a course ofknowledge acquired by observa-
tion and and thestudy, of time, labor, and inexpenditure preparation,
a and ofparticular employment calling life.

“The matter of our is ofconsideration vastpresent importance. In
the of interests connected ofmultiplication with the theapplication
laws of science which are andmore more numerous anddaily growing

isrefined, it of inhardly to the aidpossible dispense with de-experts
the oftermining it thatrights partiesbut greatlyis to be feared an

unwise ofgenerosity and constructionliberality have sometimes per-
mitted the admission of this kind of toevidence an outsideextent the
bounds of discretion and and that a moresafety, perhaps scrupulous

andforregard estimation of the ofgreat of the office animportance
in the ascertainment of truth hasexpert sometimes beenthan exer-

cised has become ofnecessary, onlynot for the vindication justice
alsoitself, but for thethe confidence of instrengthening itspublic

ministers and instrumentalities.
We admit the wisdom of which,the rule a manpermitting gen-of

uine to asscience his of andgive studythe resultsopinion research
ofinto books willacknowledged not allow such booksauthority, yet

to inbe .read court to the rule isThe founded in thejury. partly
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courts',thus to of andwould be occasioned the businessdelay which
that safer, whole,in idea it is on the to to the judg-the trustpartly
men, skill, thanstudy, observation,of learned andacquired byment
deductions of derived from readingsto the imperfect jurors, hastily

them,, examination,familiar to unassisted andby study, compari-not
that,must in asubjectskindred we confess particularson of (though

that a Youatt orcase, we have little doubt frommay page Morrell
a than the of such a witnessguide jurybe safer for thewould opinion

But as the mostas Mr. so of theWaite). long opinions distinguished
world,learned authors in the the directthroughand most expressed

fromworks,of their are thus excluded theand media celebratedpure
it can nor to admit un-be neither wisejury, surely prudent opinions

observation,the or the deduc-sustained evenby slightest experience
notat best and becausereadings scanty pertain-tions of the superficial,

of thethe and business reader.studytoing special
from of ofno means detract value theby opinionsWe would the

which a substantial of their livesmen tolearned upon subjects portion
; accordedon should becontrary, greathas been devoted the respect

witnesses;of of the opinionto views of such a class we arethe —but
and toregardlittle care should be taken withcircumspectionthat no

experts. such testi­of The admitsthe evidence so-called rule which
and all which is not founded abso­uponis evidencemony exceptional;

of the to that is inves­beinglute facts the causeknowledge pertaining
Theshould be caution. See Brehm v.received with Greattigated

34 Barb. 273.RailwayWestern Company,
“ arte tomaxim in sua credendum be ex­The expertscuique permits

orto of art or science to their trade profes­amined questions peculiar
* * * ofBut has shownsion. thatexperience per­opposite opinions

amount; andto be be to itmay anysons obtainedprofessing experts
that not but are consumed inonly days, weeks,often occurs evenmany

to andtest the skill of such witnessescross-examinations knowledge
of time and wearyingand the correctness their theopinions, wasting

and instead of elucida­of both court and jury, perplexingthe patience
ininvolved in the issue.” v. N.Grier, J.,theting questions Winans

Railroad, 21 101.Erie How.Y. &
must that andbourse, it be admitted the oftestimony knowledgeOf

reflection,from without orreading,obtained mere observa-study,opinion,
thanno more a relation the witness of that which thetion, by policyis

the theexcludes, themselves,books which witnessnamely,the lawof
read.has

seem,limit of in this direction is it whensafety reached, wouldThe
men,in this of medicalis,as the State theadmit, practice opinionswe

to a disease which in actualinstance, regard theywith practicefor
and skill oftreated, but which the scienceconcerningnot havemay

havein the affinities and theanalogies of subject pre-long experience
theconfidence,to with from of rulesknowledgethem aspeakpared

,ofsubjectand laws thegoverning special inquiry.
itthis for illustration to a seemsexample, (and degree,Take certain

oftrue test the of the qualificationme to be the for ascertainmentto
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:an ofwho, knowledge)is destituteexpert confessedly, experimental
of in infanticidethe the test the detection ofhydrostaticapplication
centuries,was, of distinctiondecisive,for several as menregarded by

Dr. Wm.who subject; yethad on the whenthoroughly experimented
Hunter, op­who had no attention to the matterpaid experimentally,

test as to his andfallacious,the few men daredposed question opinion,
at last Baron Harrow a British the ex­congratulated grand jury upon

“of that it. Beck’s Med.plosion as he 2styledhumbug,”scientific
Jur. 908.

lifeBut Dr. Hunter was man real had hisscience,a of who devoted
to elucidation, and whichstudy,the of those rules and lawspractice
govern the which thisgreat embracedsubject particular inquiry.

And so tibe in this State the skilled whopermitspractice practitioner,
has amade familiar with the ofhimself science medicine or surgery by
long course of and tostudy with kindredpractical experience subjects,

as an and common sense demands that such atestify expert; man
shall have to his he have had nogiven opinion, thoughrespect may
actual in a case.experience particular

But is it in this ?how the case of witness He was not a veter-
“nor other kind of a or hadinarian, any He hadphysician surgeon.

no inpractical the treatment of nor ofexperience anysheep,” person
“or for disease.” was editor of athing, He the devot-any newspaper,

ed, not to of this,the consideration nor even of kindred sub-special
jects, but largethe class ofembracing very matters includ-ordinarily
ed in was,a stock His the col-journal. probably, ordinarynewspaper
lection of items,miscellaneous andliterature news all theconcerning
diverse matters the of a itsrangeembraced within such production,
editor makingand no to skill andhaving veterinarypretension prac-
tice.

It thatevident, in the of hisbeing too, line comprehensive reading
and study athe of the diseases of animals was no meanssubject by

the of has inspecialty, element to do witheditorship reality nothing
“the an editor,” said,As it isparty’s qualifications. lie had read

on the of asextensively So, lawyer,foot-rot. asubject prosecuting;
I,or ammurder, doctor,,a- man with who adefending charged not

may have read on the of-extensively subject the effects of strychnine-
and Iits thedeath, and,manifestations after as result of my reading,
might well the that admin-enough strychnineform of. beopinion might

toistered a orcause without the that medical mandeath, possibility
chemist could able to detect -it in the stomach or blood of thebe deceas-
ed : itbut, subjectis be this not bemyto wouldhoped, opinion upon

Ialso,allowed. as a in examination ofAnd, lawyer, case,the this
inhave, the of offact, read on foot-rot—the booksextensively subject

Morrell, and and Youatt do not to.Youatt, Clock. Morrell undertake
is,account for say,the of the disease. It a disease of theorigin they

liver, its is andbut manifestation connected with the soil theevidently
S.,V..peculiar Clock,state of the of the-Henry graduatepasture.

Berlin,of of U.Royal college and late theveterinary surgeon-in-chief
“S. : is ofarmy, causes, which.,.The somesays rot produced by many

VOL. 30L.
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not as All thesehowever, sufficientlybeen yet investigated.”have
the disease is and none of them informspontaneous,authors thatagree

is As Ius not it the result ofcontagious.whether or my reading,
;be inclined to believe the disease is not contagiousshould, perhaps,

more ofis no than thebut admissible books themselvesmy opinion
are men of and skill. TheTheythese authors. scienceacknowledged

in case Whywitness this can have examined no better authority.
received,should his without skill and beexperience,practicalopinion,

?and theirs rejected
of byIn of all these considerations and the evidenceview reported

the wit-us,the submitted to we are of the thatstrongly opinioncase
ness, no alsohavingskill norhaving confessedly veterinary practice,

education, not in a man of sciencebeing anyno true senseprofessional
studya and ofnot instructed and course habitprepared by longbecause

of 'did the legaldiseases domestic notanimals,theconcerning possess
anof expert.qualifications

thecourt, entertainingis then whether thispresentedquestionThe
inbut here and errorssittingviews to pass upon rectifyexpressed,

has to the of theexclusively, power judgeof law revise rulingmatters
term.at the trial

of of this coun-An the the various tribunals inpracticeexamination
leadand in the of our willsubjecttry England, upon present inquiry,

inmost results. It will found whileunsatisfactory that,to bethe
and of to re-States the the the courts have beenmany practicepurpose

of limited and bythat evidence should be restrainedthe expertsquire
in have beenrules, other States very slight qualificationsstringent

the in evi-in order to admission of merenecessary opiniondeemed
dence.

toin is in apractice owing, undoubtedly great degree,diversityThis
indi-of matter of law of fact byand with mattermixing upconfusiona

law, exists,the of the as it in factthus renderingvidual judges, aspect
in of discretion.of the exercisediversity practice judicialbyobscured

limitviews,strict and to the evidenceentertaining disposedjudge,One
inthe standard of an ex-required highest qualificationhasopinion,of

law;ofas matter while another thinkingto established judge,bepert
toshould be allowed consider and weigh opinionsthat a juryit safer

¡and them,and' knowledge may thoughall the fromlight theygather
in-or evenmay very«mind bethey unsatisfactoryown probablyto his

in reason or common has asense, requirednot foundedand.correct
toof the demands of the law.satisfystandard qualificationlow•very

therefore, elsewhere,in this as isState, unfortunatelyThe practice,
¡not ; to renderon the it has so various asbut, contrary, beenuniform
¡doubtful ofto thethe of membersuncertain, manyand apprehension

a and certain conditionclear, fixed,is in factwhat perfectly^profession,
the subject.law upon•ofthe

inMr. in Jones theseTucker,Justice v.by Dob,It is expressed
“ is an nec­a witness offered as three questionsWhen expert,words :

onethe he is to testify: 1. Is whichsubject concerningariseessarily
2. What areof an can be received?the opinion expertwhich¡upon
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to toentitle a witness as an ?necessary testifythe qualifications expert
” The3. Has the witness those ? first twoqualifications arequestions

;of thirdmatters the is matter of fact.law
We have endeavored to of this courttheexpress opinion theupon

first that the disease in is aquestion, of foot-rot sheep subject upon
anthe of canwhich be received. the secondopinion expert Upon

that the to Mr.qualifications necessary entitle Waite to tes-question,
as an are these: must be atify He eitherexpert veterinary doctor,

some andby study such,as and somereading havingqualified practical
in animals,diseases ofexperience healing domestic noteven though

with the ofacquainted disease foot-rot in orpractically else hesheep,
must a man of science,be areally qualified by habit andprevious

attention, observation,course of and and study, inparticular special
the ofdirection the of hissubject-matter testimony.

But, thirdas to the it asquestion, while is ofsettled, law,matter
arewhat the ofqualifications thoserequisite, possession qualifications

is well settled to a ofequally fact,be question within thepurely prov-
andince discretion of the before whom the isjudge witness offered.

His isthe matter not toconcerning subject revision. Itdecision
notwould be wise to a different The oradopt rule. ability disability

aof witness testify,to under the for thelegal requirements admission
of is aopinion, matter most andconveniently determinedsatisfactorily
at the trial, examination ofupon personal can,the witness. It indeed,

inbe determined no other way.
But the of this court asjudgment to the considerations which should

the ofcontrol exercise discretion the atby the trialjudge herebeing
indicated, may serve as ifuseful not assuggestions, an inflexible rule
and guide, to the of the and thepractice bench bar at trial terms.

In present case,the it does not that rule ofappear any law has been
disregarded. The witness testified that he had read onextensively
the of foot-rot, and onsubject named the works that hesubject which

read;had and we cannot as mattersay, law,of that there nowas
evidence from the findjudgewhich that thepresiding might special
study, observation, life,course of or scientific habit and of thecharacter
witness fulfilled ofthe the law.requirements

Judgment on the verdict.


