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not in­testimony,ofwhich consists of the non-productiontlie evidence
such a re­if wasto theretestifythe refusal of the defendantcluding

* requested.asjuryto instruct thefusal. The court refusedrightly
on verdict.theJudgment

State Woodward.v.

defendant, and is discoveredon the landIf enter ofpeaceablycomplainant
and a refusal totoviolence, aany departnot requestthere committing

force toajustifycan resort tobefore the defendantnecessarydo so is
him.expel

Appeal byon aof complaintfrom the decision a of thejustice peace,
to have beenfather, battery allegedthe for assault andFlanders,John

W. Flan-Woodward, on JohnAlvin A.committed theby respondent,
notPlea,7,1870.N. H., Julythe son of atders, Hill,complainant,

guilty.
saidandthat JohnrespondentIt a arose betweendifficultyappeared

hardat time1869,in of whichFlanders,W. the fall or winterearly
otherthat the wasand claimedthem,words between eachpassed

laid a grudgeotherfault, upin and each that theclaimedmainly
onto the troubleleast,him in attime, led,from that which partagainst

of one Mrs.Hill,in7,1870. had taken aTheJuly respondent place
of theinhalves, and theAdams, 1870, occupancyat the the yearfor was

and wasfor that (Julythe andbuildings garden, purpose,place, except
sleds storedhad someon John Flandershaythe said7) cutting premises.

of Mrs.barn, this farmand had stored in theshed, uponin a a sleigh
road toout, from the mainleadingAdams. There was a lane fenced

anrods, which wasfarm, openeighton said some six orbuildingsthe
buildings;to and from thesehad inwhich been usedway long passing

tothat ran theof itdid a short partbut how notlong appear, except
of July,On the 7thyears.which had been some threebam, onlyopen

hadbeenyears old,Flanders, nineteenW. of JohnFlanders,John the son
drive atoundertookerrand, and, returning,on some onneighbor’sto a

in thehe foundhome, whichcow owner’stowards herneighbor’s along
thisranAdams, upthis cowroad; in of Mrs.and thisby placepassing

lane,into thefollowed herFlanderstowards the buildings. Younglane
whichto a whipfarmher, getand to the onbywent so went barn said

barn; findingbut notto in in thehe be his father’ssupposed sleigh
whenroad,mainto thethe lanethere,the he was downwhip returning
in anhis scythegrindingaccosted the who wasbyhe was respondent,
them;in betweenWords passedshed which said sleds stored.wereopen

* Reporter.ante, 516.See note p.
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and after lane,Flanders liad down into old ofyoung partthe thegot
respondent came to took himwhere Flanders and thewas,young by
collar and him the main road. thattowards Flanders testifiedpulled

him hisrespondent him,choked knocked and struckfist,down with
him on the and back of his twice rise:head as he was totop attempting

“while the tooktestified that he said Flanders the collarrespondent by
with the left liand and himtried to lead down on his kneesaway; he fell

back;and Ibraced then hiscuffed ears the offingers rightwith my
hand,” that this did.was all he—and

The court instructed the that whether Flanders wasjury, young prop-
erly driving not,this cow and had to dohome, whether he so orauthority
and whether not,the cow was in the or was imma-rightfully highway

case;terial in this that andthe lane fenced out thrownbeing open,
from the main roadleading to the house and ordina-buildings, might

rily be as aconsidered license on the of for those whothe ownerpart
had togooccasion to her or anyhouse forbuildings proper purpose
to and inpass lane;said but that, right-as the wasrepass respondent

infully of if saidthe found Flanders waspossession theypremises,
there for if hefor aany improper yetor therepurpose, purpose,proper
conducted in manner,himself an and or insult-abusiveimproper was

toing the him thethe to leaverespondent, might orderrespondent
and if didpremises, him,he nonot, he removemight forcibly using

more force than was if Flanders,that he said ornecessary; but struck
used force or violence when it to do so forwas theunnecessary pur-

ofpose him fromremoving the would be guilty.premises, respondent
that in theRespondent testified the forenoon of the same on whichday

alleged was Mrs.committed in the had ofhe hiredtrespass afternoon,
Adams of stored,the the in foruse shed which Flanders’s sleds were
the remainder of the hadseason, and from her to havegot directions
said removed,sleds and that the in the afternoon arosecontroversy

removal toconcerning the of the sleds. The also tendedevidence
anyshow that had all the use of the shed he hadrespondent made

occasion or didshed,desire to do without such of the and ithiring
not that or forappear had to have userespondent anyexpected
said heshed that could not as well hadhave such con-anywithout
tract.

The court that ifinstructed the jury, anybelieved there wasthey
such of thehiring shed the stated, they mightas heby respondent

it;consider had ifwhat motive he in thus wasand the motivehiring
to seek a with sleds,Flanders about the considerquarrel they might
that inas asthe to thebearing upon probabilities whether respondent
this ofout of ofquarrel, which the removalgrew directly questionthe
the shed,sleds from this more or to cufflikely youngwould be less

de-Flanders’s strike him after the mannerveryears or to moregently,
scribed Flanders.by

To all which and instructions therulings excepted.respondent
The returned a verdict of and was renderedjury judgmentguilty,

and,verdict;and sentence on thissaid files billpronounced respondent
of is court.which allowed theexceptions, by
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PikeSolicitor for the State.and S¡-Blodgett,

for theShirley, respondent.

C. J. for aBellows, Whether Flanders went to the barn proper
not,or and or it frompurpose do,was not authorized so to appearswas

the case that Wood-he was out of the lane whenpassiiig peaceably,
ward himseized and him road.the collar towards the mainby pulled

For this there is in the case that furnishesnothing any justification,
whether he struck the or not.actually complainant

In inany of case,the the would not beaspect respondent justified
using force to him until he had refused to onexpel request.depart'
So far that case,from the in the act ofbeing the was thencomplainant

and thedeparting peaceably, whollyviolence used to have beenappears
andunnecessary unjustifiable.

Under these i ircumstances the instructions favora-sufficientlywere
ble to lant,the defen as it was immaterial whether the complainant’s
entry was fulunlai or not.

The instructi ms that the consider and thejury might weigh respond-
ent’s motive in this shed It to havehiring were correct. appeared
been but a short affordvery time before and itaffray,the might justly
an inference that illthe had theblood towardsrespondent complainant
or his father. At all itevents, was that the evidence should beproper
weighed by the on thatjury point.

To the that-a to a resortpoint request was beforedepart necessary
to force, 641;are Goddard,v. 2 1 C. andReed,Green Salk. v.Tullay

;P. 6­ Beach,Scribner v. ; ;4 Denio 448­ 1 N. P. 26­ N. P.Selw. Ham.
143. So it is inconsidered State v. 11 N. H. 544.Elliot,

Exceptions overruled.

Morrison Barker andv. Trustee.

230,Under sec. Statutes,7 of Gen. achap. the of trusteedeposition may
be taken before the return without notice of theday, togiving taking
the principal defendant.

Foreign in which S.attachment, James is andplaintiff,Morrison
H.Melville defendant, L.Barker, and Johnprincipal Kelley, trus-

tee. The summoned the trustee to hisplaintiff atgive deposition the
same time that his writ was on trustee,served said and he proceeded
to take his notice;to said and nodeposition according notice was

orgiven to be to theattempted given defendant of theprincipal taking
of said trustee’s and the takendeposition, same was without the

of saidknowledge defendant.principal The trustee would be charge-
•able the as taken.upon disclosure


