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Judge Lane & a.of Probate v.

in theof broughtPlene not a to an action debtadministravit is good plea
name of on an executor’sbond.of the probatejudge

doubleStatutes,the allows208, only plead-section 4 of GeneralChapter
areto afar as the Twoing single replicationas replication. rejoinders

therefore inadmissible.
andof confessionintroduces new matterAny by waywhichpleading-
thetoverification,and notavoidance, ashould conclude withregularly

country.
whichThe matterthe and not introduceshould support plea,rejoinder

a -fromtheconstitutes departure plea.
indorsedin which the statement of the claim wasto the formObjections

late defendant has pleadedon of the come too after thethe back writ
declaration, and issues have been joined.to thegenerally

statescases,A a in such whichto of omniareplication performavit,plea
fraud-ofin facts to that the defendantdetail sufficient show was guilty

Stat.,estate, ch.of underthe sale real is sufficient Gen.ulent conduct in
182, sec. 12.

C. Dunk-Lane,Probate Samuel G. JacobofDebt, Judge againstby
1868,2d, conditional,on a bond dated Feb.lee, Lane, 25th,and Joshua

G. his duties asin the for Samuel Lane’s ofform,usual performance
of Sarah Huse. the writ is endorsed theexecutor of the will Upon

statement:following
“ Flanders, andWilder, LangProbate Court—Leave to”grantedBy

** * * * *“ *ofto in suit the defendants.”the bondput
“ G. did asthat S. Lane not actis,cause of the suit faithfullyThe

and in the sale landsuch but the estate ofexecutor, legateesdefrauded
Flanders,saidstreet, Wilder,in Concord—andand house on Warren

as the legatees.”and claimed therefordamagesLang
to a1st, administravit, which there wasDefendants pleaded, plene

and joinder.demurrer
1st,Plaintiff2d, omnia replied,Defendants pleaded, performavit.

anot, months,that did within three return true and per-the executor
the did,of estate said threegoods duringfect inventory, although

and of De-the said executor.knowledgecome intomonths, possession
in of said Sarahthat the named the will1st, legateesfendants rejoined,

that saidthe one son-in-law ofLang,Huse to executorrepresented
saidall bills estate and relieveHuse, existingSarah would againstpay

saidadministration,of and requestedthe of the usual expenseestate
with for theconnected said estateexecutor to alldelay proceedings

“ theand of this said defendants themselvesabove : putstatedpurpose
andfirstDefendants, leave of the court hadcountry.” bytheupon

a true andthat the executor returnedobtained, 2d, perfectrejoined,
hisMarch accountand, 23,1869, presentedonJuly 28,1868,inventory

and the afterjudge,of administration to the of examin-judge probate;
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and interestedaccount, objectionssaid as theing hearing such parties
“account,in atthis if whichmake,suit chose to allowed saidany,

insettlement all or interestedpartiesoccasioned to thedamages party
fromthis monthssuit for said threeinventorynot withinreturning

andsettled,the date of allowed:said consideredwriting obligatory were
and Toof this country.”the said defendants themselves theuponput
these causes of de-rejoinders and threeplaintiff demurred, specified
murrer.

1st, that defendant had a one to the rep-to butright plead rejoinder
; 2d, 3d,lication that the a from thewererejoinders departure plea;

that the introduce therejoinders matter, countrynew but conclude to
;and not with a in-verification and that the are otherwiserejoinders

sufficient in form and in demurrer.joinedsubstance. Defendants the
Plaintiff’s 2d to the of omnia thatreplication allegedperformavitplea

“the executor administer,did not and to andaccordingwell lawtruly
will,said deceased,the of said to orestate which came his possession

knowledge, or into the or forpersonsof otherpossession any person
him; but the said anddeceased, left a house lot of land on thehaving
south of Concord,Warren street in ofsaid the value of eightside
hundred todollars, estate,her said to the lifebelonging subject estate
therein of John Huse, deceased,widower of said which he held by

ofvirtue the 4th section of our Statutes,of the 164th Generalchapter
no will,for saidprovision being made him in which life estate said
Lane of said at saidpurchased Huse, Concord,John on the third day

dollars,of December, A. D. for1867, sum of twenty-fivethe thehe,
said Lane, executor,his and as such anddisregarding duty obligation
for the sake of his own took the ofgain, conveyance saidprivate life

toestate one Moulton H. hisMarston, father-in-law, but in trust for his
own use and andprivate benefit, not to ashimself such forexecutor,
the benefit of said and of andestate, the legatees persons interested

;therein and saidthe Moulton H. theat of saidMarston, request Lane,
having his inconveyed interest said house and lot to one William A.
Hurd, the andbrother-in-law, confidant, in business ofpartner said

toLane, saidwit, Concord,at on the second ofday D.November, A.
he,1868, onLane,the said the 4th of A.day December, 1868,D.

at Concord,said of a saidby virtue license from ofjudge probate
issued on 22d A.day 1868,the of D. the ofSeptember, upon petition
said Lane, sellsaid Lane to said house and lot atauthorizing public
auction to estate, forthe demands saidpay against the of de-purpose

saidfrauding and andlegatees therefrom,estate making private gain
sold said saidhouse and lot at auction to Hurd forthepublic the sum
of four dollars,and histwenty-fivehundred and in trust for own bene-
fit, but the said Lane for said license and sold said housepetitioned

lot,and to ofsubject Huse,the said life estate John when said life
wasestate or to have been saidought byextinguished thereofpurchase

from said and ifHuse, whereas said and lot had beenhouse sold, as
they might and should have free from thebeen, encumbrance of said
life estate, and the said forLane had acted benefitfaithfully the of said

it wouldestate, broughthave hundred» dollarseight or thereabout:
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To thisWherefore,and this the to &c.” rep-isplaintiff ready verify.
and in demurrer.lication there was a demurrer joinder

alleged3d to omniaPlaintiff’s the ofpleareplication performavit
and truedid render anot, justthat the executor within one year,

hands. Defendantsaccount, rejoined,came- into hisalthough goods
oath,that the executor “made and to.said judge, uponreturned

within, thirteenand his administrationa true account of saidjust
23dwit, dayof to on themonths the date of said writing obligatory,
account,1869; said saidMarch,of and the after examiningjudge,
in saidinterestedand after such as theobjections partieshearing

account,if which settle-chose saidmake, any, byestate to allowed
in thistoment all occasioned or interestedpartiesthedamages party

andsettledsuit for not said one wereyear,account withinreturning
the: and said themselves uponallowed of this the putdefendants

demurred, and duplicityTo thiscountry.” rejoinder plaintiff specified
asinsufficiency,as generaland the conclusion to the as wellcountry,

causes of was joined.demurrer. The demurrer
omnia allegedPlaintiff’s 4th to ofthereplication plea performavit

“ arid time of thisnot, replicationthat the executor did to theup filing
over,or accord-not, do,has so delivered paidoften tothough requested

residueall the andto the condition of said restobligatory,ing writing
wit,toaccount,said has found hisremainingof estate which been upon

cents,andthe sum of two and dollarseiglity-three seventy-onehundred
said ofjudgethe same examined and allowed by probate,beenhaving

andin,to thewho ordered said Lane to the same legateesthe pay
toto, Sarah Defendants’ 1st rejoindersaid will of Huse.”according

“ has4th said ofalleged that the judge probateplaintiff’s replication
sentence, limited andnot, law,his or toby appointeddecree pursuant

G. should payor to said Samuel Lanewhom theany person persons
ataforesaid, thehands,in his as executorthe balance found remaining

defend-of this saidof the of said and thetime settlement account:
to2dDefendants’ rejoinderants themselves the country.”put upon

“ G. Lane hassaid4th that the Samuelallegedplaintiff’s replication
to mention-and thewilling legateesat all times to overready paybeen

in hisbalance founddeceased,in will Sarah Huse all theed the of said
and seven-dollarshands as two hundred andaforesaid, viz., eighty-three

andbonddo, to saidcents, accordingso torequestedwheneverty-one
Huse; have hitherto neglect-of said and that said legateesthe will Sarah

putthis the said defendantsand refused the same: and ofed to accept
a demur-wasTo thererejoindersthemselves the thesecountry.”upon

had; demurrer,as that defendantsand cause ofrer plaintiff specified
demurrer was joined.to than one Theno moreright plead rejoinder.

Minot, for theBlanchard, Flint, Mugridge, plaintiff.Tappan $

Chase,for the defendants.Lane, Marshall f

the dec-does not answerJ. of administravitLadd, The plea plane
material; it insuf-that isnor issue can be thereforelaration, raise any

this sustained.and to must bepleathe demurrerficient,
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The statute allows double as far as theonly pleading replication.
Stats., 208,Gen. ch. sec. 4. thatBeyond the' common law rule applies;

and it would that firstseem the two to therejoinders plaintiff’s
must be set thisreplication demurrer,aside on fortogether, reason.

v. 19 N. H. 389. are both badPickering Pickering, These rejoinders
in form, for the reason that introduce of con-waynew matterthey by
fession and andavoidance, to the is contraryconclude whichcountry;
to the established rules of obnoxiousBesides, are bothpleading. they
to the thatobjection the matter set in is a from thethemup departure

andplea, does not it. mustThe demurrer to thesesupport rejoinders
be sustained.

The to the thirdrejoinder is it introducesbad, becausereplication (1)
new matter ofby way avoidance,confession and and to theconcludes

it;it does notcountry; the is fromsupport but a(2) plea, departure
it does not seem to abe in Probate(3) sufficient answer law. Judge of

v. 6 N. H.Tillotson, 38.
■The two to the fourthrejoinders must be heldreplication (1)bad —
for for whenduplicity; departure; conclude to the(2) (3) they country

shouldthey conclude with a verification.
We do not think it to ofnecessary whether statement theinquire the

claim endorsed on the back of as isthe writ was as full and explicit
theby statute, because, if incontemplated there is the en-any defect

itdorsement, should have been taken ofof at an earlieradvantage stage
the Thisproceedings. may be asregarded similar, in mostquite

to the•respects, endorsement of the writ in other At allrequired cases.
events, toby declaration,the itpleading must be held that the defendants
have waived this Theobjection. endorsement cannot be asregarded
any of the andpart pleadings, therefore does not come within the rule
that a goesdemurrer back to the first fault in pleading.

Is the second toplaintiff’s replication the of omniaplea performavit
sufficient in and form ?substance

12,Section 182 of thechapter Statutes,General that “fraud-provides
in estate,ulent conduct tlse sale of real of themisappropriation proceeds

thereof, or refusal to account for the shallsame, be a breach of the ad-
bond.”ministration

The of thisallegation substance,is inreplication that the executor
was 'of fraudulent conduct inguilty the sale of real estate situated on

Concord;the south side of Warren instreet and it contains a specifi-
ofcation the facts which it is claimed constitute such fraudulent con-

duct. It is that the executor inalleged the estate ofbought life John
Huse, and took the conveyance of that interest to his father-in-law
Marston in trust for his own benefit,use and which wasprivate after-
wards, at said Lane’s request, Hurd;to his brother-in-lawconveyed

afterwards,that .under a license from the court, he sold'theprobate re-
Hurd,mainder to who took the same in trust for Lane;the benefit of

and that all this was fordone the of estatepurpose defrauding the and
the forlegatees whose benefit this suit is begun.

is,inThe thatallegation, short, Lane so fraudulently, conducted
himself in the saidsale of real thatestate he the whole title toprocured
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conveyed Hurd,be to his hisbrother-in-law on a trust for own private
benefit,use and and a of thefor much less than the valueactualprice

out,If aestate. these facts are think clearlymade we showthey very
ofbreach the condition of the bond.*

No substantial is of It isseen to the form theobjection replication.
in the nature of a of amountsclaim,the andspecification plaintiff’s
merely to an ofallegation conduct on of the execu-fraudulent the part
tor, and a Thestatement of the isfacts which the claim based.upon
demurrer to this must be overruled.replication

In views,accordance for thewith these mustthere be judgment
bond,for tothe of leaveplaintiff the defendants obtainpenalty unless

amend'their at trialthe term.pleadings

a.Burnham & and Dunbarton.v. Goffstown

thereIf are referees,toobjections commissioners, or or other officerscounty
theappointed court, orby if the is that the court could hotobjection

legally such aappoint officers in becase, the mustparticular objection
made at the earliest after the theopportunity facts whichupon objections
are founded are known to the party.

And the will beparty of all thewith facts which rec-charged knowledge
ords of the incourt the particular case diselose.

The same in case of the of commis-principles apply appointment county
sioners as in case of the selection Allof foundedjurors. objections up-
on facts which are disclosed the in the ease must made atrecords beby
the first or heldopportunity, will be to be waived.they

A heard, such,has no to intax-payer to be asright appear toopposition
the out a All arelaying of the in a townhighway. tax-payers repre-
sented by the town.

Petition of B.William Burnham and Goffstownothers andagainst
Dunbarton for in said was filedhighwaya towns. The petition April
2, 1870, and an order of to Maynotice was returnableissued, term,
1870, at which term the on theorder was entered docket:following
“ Referred to commissioners of HillsboroughMerrimack and counties.
All the commissioners Enoch Page, the courtbeing disqualified except
appoint the Wm. T.Scott, Parker,committee: andfollowing James
Moody Hobbs, of N. OliverHillsborough Butler, Pillsbury,county;
and Enoch orPage, of Merrimack commission order ofThecounty.”

“reference issued to the courtbythem described Scott as appointed
” “in ofplace Gilman the courtbyParker asScripture; appointed

* Reporter,Railroad,Fisher v. ante,See Concord 205.p.


