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Orne v. Roberts.

isa8, ofStatutes, 105, dogch. the owner or keeperTJnder General sec.
sustained,theliable to it for doubleby damagesthe person injured

an-thehabits ofor had notice of the viciouswhether such owner keeper
imal or not.

ofin actionstatute, anThe double under this be recoveredmaydamages,
onin actiondebt, the actual anwithout determiningpreviously damages

the case.

Orne,in of S. Frederickdebt, byThis is favor Frankbroughtaction
doublefriend, Roberts, recoverOrne,A. his John R. toagainstnext

Orne, byFrank S.for an inflicted thedamages injury upon plaintiff,
The8, of Stats.105,defendant’s under ch. sec. the Gen.the dog,
10,Marchwas by dog,bitten the defendant’sallegesplaintiff that,he
anwherebythe ofthereby f>2,000;and suffered to amount1870, damage

to thehas to him to recover $4,000, according provisionsaction accrued
hadthe of. the defendantliabilityof said statute. It was admitted that

suit,in hadand that theany damagesnot been determined other not
defendantTheascertained or in manner whatever.liquidatedbeen any

thebe admitted uponthat evidence could notobjectedthereupon parol
maintained; movedandof that cannot bethis actionquestion damages;

denied,motionoverruled,a and thefor nonsuit. The wereobjections
thereuponforma; questionsand the defendant Theexcepted.fro

Thethe court.for consideration of wholewere reserved thearising
to as the case.writ and be referred ofpleadings may part

If maintained uponthe court are of the action can bethatopinion
trial.case stand forfacts, dischargedthe the is to be andforegoing

Hobbs,F. for the plaintiff.

I. and the8, Stats., ques-Gen. are given,sec. enhancedBy damages
Theaction areis, By they phrasetion what to be recovered?form of“ what, notif8 in anin sec. recovered action of debt.” Recoveris, tobe

“ has ex-?” statutedouble amount of him Thebythe sustaineddamage
“ used; and whetherform of action to bemade debt’! the which ispressly

rules ofto thethat be in accordance with or instatute opposition
commonall theimmaterial,is byat common law as statutespleading

Massachusetts, wherelaw rules abolished—or in as inmay be part,
andcontract, tort,the actions are simply replevin.

Gen.88,ch.59,the in is similar to sec.But section question
Stats, Stats, in theMass.,Mass., 18, exceptof Rev. of88, sec.chap.

“ it wasin of that statutelatter the is an action tort.” Underremedy
Seedamage.or thedecided the court could doublethat either thejury

; same rule192,v. 3 and and theWirth, 191,Allen cases citedPressey
is where192,1Favour,v. Allenwill obtain in the case Shermanat bar.
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double v.also, Guild,was 12given thedamage by jury; McCarthy
Met. 292. Burt,In v. 11 three counts245,Pick. there wereFairfield
in on at commontrespass, the statute for and onedouble damages,—two
law. The of the for doublejustice thepeace gave judgmentplaintiff
damages; held, Shaw, J., says,that the counts could and O.be joined;

“on shallpage 246, The of a forfeitstatute, that ownerproviding dogthe
and pay the thatdouble done suchdamage by furtherdog, provides

‘it may be recovered an of affects the ruleby action It onlytrespass.’
of In 11 it seemsassessing damages.” 29,Brewer v. GrayCrosby,
the jury assessed double for the of adamages bite dog.

II. In Mitchell v. is the statute278,12 Cush. it held thatClapp,
giving statute,double remedial.damages is not a but essentiallypenal
This is a case Heeddecision,curiam but it and rests thecitesper upon
v. 13 J. onPick. This was an theKorthfield, 97—O. Shaw. action

•ease for double atfor andamages Beginningon theinjury highway.
the cases,bottom of the98, the court andexamines bothpage principle
and holds the and declarationremedy remedial not thepenal—that“need not be contra on the ver-statuti,” and renders judgmentformam
dict case,double same causevery 102,In the nextdamages. pagefor
of action, the In each ofsame judgment.rendered the samejudge
these cases v.the found In Morrisonjury the not the court.damages,
Bedell, 22 N. 238,H. or notcourt to whetherthe seems inclined doubt
the statute under which re-substantiallythat suit was instituted was
medial or not, undecided;and of noleaves and.it is impor-the point
tance, so far as the at is But the statute ofcase bar concerned. under

“1791 the was 436—so thatN. H.remedy 237,10H. N.trespass” —22
in this State the theuniform,has not andremedy always powerbeen
to dictate or tochange action is be re-which theby penaltythe/ora of
covered, is and exercised.recognized

When this it wasof'1791,was statuteremedy under the op-trespass
to the common of forposed remedylaw rule that debt is thepleading

statutes,v.penalties. Morrison Bedell that likerecognizes the principle
the one cites 12remedial,under this suit is arewhich brought, and
Pick. 571, a for also,case for on ainjury highway;double damages

v. 541,Worster Canal Pick. action the case for16 an onBridge,
double in in In thisof a a casedamages defectconsequence bridge.

“said,the andjury In 22 238 it it isassessed the N. H. isdamage.
no thatobjection forfeiture,to for of arecoverydebt themaintaining
the ;”amount and we regardon' the of themay depend finding jury
the case in 22 H., above,N. as this defendant.againstcited decisive

In Fast Perley, J., recognizesv. 48 N. H. C.Towle, 65,Kingston
“these thatactions under and thedamages, saysthe statute for double

amount of thetry gen-is to determined the whodamages jurybe by
question See, also,eral the theof defendant’s forliability penalty.”

2 503.Chitty Plead.
“said,In ItShepley, mayit isCarter,v. 20 218 J.),Me.Quimby (
the juryhave been to instructthe more for courtgeneral thepractice

find statuteto thecourt, whenhigh damages, to be- doubled theby
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In 1States, 26,it.” v. Gal. it tliatGross United is said"recognizes
theydemanded, andwben are the statute doubledamages gives damages,

; v.be the court the and inmay by byassessed either or Warrenjury
wholly5 Cow. the Chancellor In it isDoolittle, says,634, principle,—“

Thewhether it be done the or thebyimmaterial courtby jury.
noassessment of double the can afforddamages by jury groundjust

a trial.” same the :for new To the effect are casesfollowing
in for351, Shepley, J.,v. 34 O. where debtWright, juryMe.Kennedy

Mellen, C.143,double v. 11 Me.penalty gave damages; Brown,Ohesley
J., Me.v. 52where court double Smithgave damages; Montgomery,
178, Cutting, J., by dogdouble forgave injurywhere jury damages

statute, underto the and in Maine it seems theplaintiff’s sheep;
andat aswhich suit is would be remedialbrought, regardedthe bar

; Shepley,not in 38 bottom of 107J., Me.,nenal. Cutting, page
in 532.j:,C. 31 Me.

But the is to court or the jury,whether be doubled thedamage by
to have thein either the has the constitutional right jurycase plaintiff

Theisthe actual and evidence suchdamage, damage competent.offind
initselfsuit is but isby statute,not authorized the the statuteonly

thatofto that settled common law rule pleading,wellconformity
is to a if be penal;debt the action recover the statutepenalty,proper

it.case,which is not material to this and we do not discuss

Marston, for the defendant.

a occa-Chapter 105, 7, remedysec. Gen. forStats., gives damages
a dog.sioned by

a8, dogSection same a the owner ofimposeschapter, penalty upon
into be an action ofrecovered debt.doing damage,

The of whichsuffered,amount the thepenalty depends upon damage
Actualascertained bymust first the action—case.appropriatebe

whethermay section,be recovered under the seventhdamages perhaps
im-in fault but a can benot, onlyof the was ordogthe owner penalty

It isa no to a Thewrong-doer. wrong dog. wrongkeepposed upon
in a vicious v. 4 Car.Blackburn,one. Sarchknowinglyis keeping

1 203.;P. Brock v.394 Esp.& Copeland,
in is afor the defendant an action on seventh sectionJudgment the

; ato on the section but foreighth judgmentan action the plaintiffbar
amount in an ac-the section determines the of theon seventh penalty

section, in toon case the defendant is haveeighth provedtion the
a In cases has hisvicious some a electiondog.knowingly kept party

five,hundredsection,The fourteenth one andchapterremedies.of
inan election of the sev-the remediesinjured party prescribedgives

but is no assections,and there election between thethirteenthenth
sections, for is and theone remedial othereighth penal,seventh and

it should,of as the damageand the amount the penalty depends, upon
occasioned.wrongwhich the

that or thebe the commissionerspresumed legislatureIt cannot
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tointended abolish the and established distinction be-well known long
tween actions of the and form fordebt,case and of the latterprescribe
the ascertainment of imaginable.the most uncertaindamages

Bellows, ofC. J. is under sec. 8 105chap.The suit ofbrought
“the of aStatutes,General that ownereverywhich or keeperprovides

dog shall of the.forfeit to it double the amountevery injured byperson
indamages him,sustained to be recovered an action of debt.”by

in tothat,There can be no doubt it was thesingle damages,respect pur-
pose of the or for in-law-makers to make the owner liable suchkeeper

of orjuries, dog’swhether he had notice the vicious not.propensities
The fundtaxing of all to a out of to indemnifycreate whichdogs

persons who them,were whether the owner or wasinjured by keeper
known, or in fault or not such dogs,the of indicatesbeyond keeping

theclearly of the to an andcreate absolutepurpose legislature unqual-
ified liability.

The has his to call town for theinjured election theperson upon
actual it toin which case is not material whodamage, ownsinquire
or the or to the forkeeps call owner ordog; directly upon keeper
double ofthe amount the damage suffered.

In is atown,case the the it has overdamage bypaid remedy against
the or andowner without to factobviously the whetherkeeper, regard
the orowner had or had not of the viciousknowledge characterkeeper

•of the dog. <i
These of the General Statutes aare revision of the statutesprovisions

of 3,1863, inJuly which the idea that much dam-apparently originated
age was done for which the had noby dogs, remedy, byinjured person
reason of the ofdifficulty the owner withpractical charging knowledge
of the and, therefore,mischievous ofcharacter the dog; assuming
that such animals were ofand, withal, littlenaturally dangerous,
utility, it was best to make owner or of suchthought the keeper dogs

absolutelyliable for causedinjuries them.by \
It was for the to andclearly competent legislature this,do we

think it was its inand so it was Eastheld v.purpose; Kingston
N.Towle,48 H. 65.

The instatute,Massachusetts to double is substan-respect damages,
own,our andtially like the same was itconstruction to as ingiven

East v.Kingston Towle, that it was not tonamely, necessary allege
or that owner orprove the had notice of the evilkeeper propensities
of the dog.

that,It is not so far theseriously controverted as respects provisions
for of the itrecoverythe actual or is immaterialsingle damages,

the or ofwhether owner the had notice of viciousdog thekeeper pro-
not;of animal or thatthe but it is the doublepensities urged damages

in that,the are the a and to consti-given by statute nature of penalty,
tute a offence,the the withpenal defendant must have knowl-dogkept

of his vicious habits.edge
The the statute,of is that ownerlanguage however, everyexplicit,
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or of a itbyshall forfeit tokeeper every injureddog person double
&c.; incase,and in the of the ordamages, we naturenothingperceive

our inthat will the court theseprevious qualifyinglegislation, justify
that such or must de-by liabilityowner’sprovisions assuming keeper’s

his dog.notice of vicious habits of thepend upon thehaving
It is theremedytrue that of the a forsec. 7 same chapter provides

of actrecovery single damages, yearsbut the was someoriginal passed
thanearlier sec. double and which was8, which forprovides damages,

in view thepassed, fully provisionswithoutprobably originally, having
of the former act.

cumulative,The 8 as leavingof sec. beprovisions may regarded
of sec. it a provisionthose 7 still in force. In this stands likerespect

statute, oldleavinga for an and theby remedy injury,newfurnishing
at force;in as in the of aremedy cuttingcommon law case wilful

another’s trees, and the like.of
In such cases has he haveremedies,an of maythe electionparty —as

under this statute.
legislationinto the of the case and ourTaking consideration nature

the such its as tosubject, justify qual-on is no view of thepolicythere
ification of our is evincedsuggested. legislation clearly byThe policy

that of a a tax to fundowner shall contribute abyproviding eyery dog
all no shalldogs,to caused and thatdamages by by providing personpay

liable for on its name thebe a which has not collar the ofdogkilling
owner; such animals as natu-legislaturethat the regardedshowing

mis-and of little the existence ofrally value, assumingmischievous
and arechievous the assumes that cattlepropensities, law sheep—as

accustomed to and holds for donedamages bythe owners liablerove,
them.

is as statuteremedy.The to the Theremaining question provides,
in in anterms, damagesthat the double shall be recoveredexpress

debt; is defendant as the ofthat,action of it the amounturged bybut
as is rem-actual is and debt not thedamage unliquidated, appropriate

to recover the amount of suchdamages, damagesedy unliquidated
anfirst be in on themust determined action case.

terms,in that thehowever, has, remedyThe legislature, provided
debt; of the the to do so there canlegislatureshall be and ofpower

mayno at law have been moredoubt,be common casenotwithstanding
appropriate.

is inA defendant’s construction foundagainst thestrong argument
suits,two and the arisingthe embarrassmentsnecessity bringingof

from a in the action on the case for the single damages,judgment
which, be as theconclusivelywouldordinarily, regarded settling

iswe there such in de-difficultyof the and think norights parties;
an action as to tothe of the in of debt lead atermining rights parties

and anomalous.so inconvenientconstruction
N. 234,22 which toBedell,In Morrison H. was recovertrespassv.

207,Statutes, sundrych. sec. for1, cuttinga under the Revisedpenalty
forland, logand the eachbeing,trees on the forfeiturepoles plaintiff’s
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times the$5and and three valueover, $5,one foot where larger,
thereof; foot intree, diameter,for than oneor lessevery log, pole

thereof,;§3 theand for other or treble valueunderwood,wood ­ —
thatlie,the not butcourt, J., held that wouldtrespassPeRLEY,

debt of awas the it for theonly remedy, being recovery penalty —and
;it form of actionwill be observed that the as to thestatute was silent

but the decision that debt was thewent theupon ground appropriate
it is noto of and the courtremedy sayenforce the apayment penalty,

Jan­objection that the amount of a jury.on themay findingdepend
vrin v. Scammon,29 N. H. and280, breaking enteringwas fortrespass

fence;the claimclose and his andplaintiff’s downthrowing plaintiff’s
was under shouldthe statute that for such offence defendantproviding
forfeit and and also a sumtreble to thepay damages injured,person
not of the offence.exceeding dollars,fifteen to theaccording aggravation
It was held that this would lie understatute,was a and onlydebtpenal

it held a under theit, although was that this was not declaration—
statute.

In both of latter, werecases,these and in the thecertainly damages
in their of actionnature and the formunliquidated; yet, although
was not ait was the ofprescribed, that, being recovery penal-held for

debtty, was the action.proper
In 1 Ch. Pl. 108, it is laid that to recover trebledown debt will lie

the value of statute,tithes not but that debtset out to theaccording
will not lie thanwhen the demand is rather for unliquidated damages
for money, aunless the of the contract is secured by penalty.performance

In 2 Ch. Pl. 495 to 504 of in debt to recoverare forms declarations
anddouble treble awarded statute fordamages by aiding plaintiff’s

in rent*;tenant and it is said into avoid distress forremoving goods
note that the is as as So thereenactment remedial well arepenal.

informs debt for a forbailiff,treble unlaw­against extortingdamages
ful fees—501 to All504. are cases there is no statutethese where

thatprovision the action shall debt.be
In cases inmany statute,the forms of action are changed by —as

the case of the one in whichquestion,Massachusetts statute like the
provided that and it wasshould be the there held thattrespass remedy;
for lie,an to one’s wouldinjury relative arights by dog, trespass though,

ofindependent the was thestatute, remedy.case Seeappropriate
M’C­ v. 12 to theGuild, Met. where the wasarthy 291, injury plaintiff’s
minor son.

In the are tous,case before the that the be re-damagesprovision
covered foraction of It theby legisla-debt is wasexplicit. competent
ture to it,make and we are unable to serious inconvenienceanyperceive
in that actiontherefore,it. We of the the canexecuting are opinion,
be tomaintained. shall instructed return singleWhether the bejury

or doubledamages, court,to be to return thebyafterwards doubled the
actual anda raised or wedamages themselves, argued,is notquestion
do not to It not to be material whichdecide it. does seempropose

haspractice is must same. The practiceas the result be theadopted,
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both andbeen there are that hold itways, mayauthorities be either.
It be to it inmay have uniform order to avoidimportant misappre-

andhension, probably the and is to have jurysafest thesimplest way
return the actual single damages alone.

Case discharged.

& a.Cochecho Bank v. HaskellNational

the itsOrdinarily cashier of a has no to debtorsdischargebank authority
without that a suretyor to bind the bank anpayment, by agreement
should not be called a he had or that heto note wouldupon signed,pay
have no further trouble from it.

If, a in-cashier,the the that he isupon inquiry by surety,surety, knowing
form him that the hisnote is that he should rely uponpaid, intending
statement, and so,the does and in hissurety consequencechanges posi-

securities,■tion or for the sameby other notesgiving up endorsing prin-
like,or the the bank note isdenywill be to that suchcipal, paid.estopped

counsel,The of the trial of this cause,defendants’ at the firstsuggestion
case,that a decision of the then raised end theof law wouldquestions

held, a cause,on trialwas second of the not to have the character of an
which court could enforce.agreement specificallythe

Haskell,Ezra PaulAssumpsit, the Cochecho National Bankby against
Q.A. and A. inSmith,John which the seeks toStackpole, plaintiff

$800, 8,recover the balance of a note for dated 1866.Julypromissory
sureties,and Smith are described as the note containsStackpole though

a liable,that shall and the bank extendmaythe sureties beprovision
timethe of them. Haskell and Smithdischargingpayment without

defaulted,were and statement offiled the brief de-Stackpole following
thefence under issue :general

“ The will notice,take that on the trial of the above issue theplaintiff
said will that set forth in thethe noteStackpole prove plaintiff’s specifi-

Haskell;cation was said as a for said thatsigned by suretyStackpole
said saidbyother notes to bank were'subsequently, signedpayaLde

as for said to a datedsurety Haskell, wit, 17,noteStackpole Sept.
1866, $2,000, 12,1866,for the of and a note dated Nov. forpayment

$1,000; that,the of at the for $2,000time said note waspayment
Haskell,said said bank held of said assigned by Stackpole, property

of inand for the said note thesatisfactory ample security payment
and in fullnamed, of saidplaintiff’s discharge Stackpole’sspecification

inonliability said which said bank tonote, neglected applyproperty


