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Cooper Alger.& a. v.

shallmarriedStats., 164, 1,Under the see. womenprovisions of Gen. ch.
solense, freethem, to theirbyhold all at time earnedproperty any

from the or of husband.interference control any
ofrendered after the passagedue to a married for servicesMoney woman

note,or onstatute, it due on accountthat is her whether beproperty,
as it had in money.much as been paidjust though

notwife, shouldIn a of the the husbandsuit to for earningsrecover such
nonsuit.forbe a causeas and he do so it sufficientjoin if willplaintiff,

wife,bisW. and A.Assumpsit, Emily Cooper,by George Cooper
The19, 1868.datedStillman P. Writ Decemberagainst Alger.

“ case, fortheamended, In ofas is as follows: a pleadeclaration,
writ,of thedatethat the at said on of thedefendant, Jaffrey, daythe
andlabordollars, forin sum fiftywas indebted to the ofthe plaintiff
theforA.Emily Cooperservices the saidbydone and performed

thereandthenthereof,defendant and inat his considerationrequest,
request-; thoughsum yet,the to them the saidpromised plaintiffs pay

andW.Georgethe saided, has to the ofsame, damagenever thepaid
Plea,dollars.”Emily seventy-fiveA. as the sum ofCooper, they say,

the general issue.
Mayonthanto showtestimonyThe plaintiffs tendingintroduced

him atforto work18, the W.1868, defendant engaged George Cooper
to$25 W. Coopermonth; to Georgethat the defendantper proposed ”“ wife, norhis;hire his not letalso that said he wouldGeorgewife

couldsheservices, but thatmake nor take herany bargain, any payffor
herwithand do she pleasedmake as she whatbargains pleased,ifich

; Mrs. Cooper,a withthat the then had conversationpay defendant
;daythatand him,told her that he her to work for and beginwanted

for; Mrs. Cooperthat he Mrs. would work thatasked what sheCooper
nothim,the for but wouldtold defendant she would to workgo

tobegan; Mrs.on the that time that Mr. and Cooperdecide atprice
till aboutinwork for and his serviceday,the defendant that continued
services.on Mrs.1, being agreed Cooper’sOctober no ever forpi'ice

of theand to do mostMrs. was asCooper employed housekeeper,
manual labor in the house.

tooverruled, exception.A a was,motion for nonsuit subjectproforma,
The testimony.defendant then introduced

aside theto setVerdict for defendant movedthe Theplaintiffs.
The case wasverdict, and inalso arrest of judgment.moved

reserved.

for the¿f FauUcner,Wheeler defendant.

I. of sectionThis case raises the constructionquestion of the proper
1, General Statutes.chapter 164,
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If the claim of Mrs. ofvalue her servicespersonalto theCooper
“can. be asfairly her,” then,treated earned the au-by underproperty
Coleman,of v.thority N. H. Baker andWhidden 47 and v.297, wife

Haskell, 48 H. 426,N. mustshe sue alone.
No good reason itself the should have drawnsuggests why legislature

a distinction earn-between not reduced to andearnings yet possession,
ings over and in ofactually invested other Priorpaid species property.
to the enactment of the General heldStatutes, married to theirwomen

“own use all at time &c.anyproperty acquired,”
In the General the to secure to theStatutes, legislature intended wife

her as asearnings, sources,well her from otheracquired and,property
in accordance with the of totendency wife,theprevious legislation, place
so far at asleast rights to are an foot-concerned, upon equalproperty
ing with the husband.

law,II. At common husband must sue alone for the andthe work
labor of his 1Cliitty’s ; ;wife. 1 30 Salkeld 114 Comyn’sPleadings
Digest, and W.Baron Feme,

III. is aThere andvariance between the declaration the theproof:
declaration aalleges wife;to husband and the is ofpromise evidence
a contract with, to,and a the alone.promise wife

Lane for theHealey, plaintiff.3?

I. The husband was with the wife. Theproperly joined common
is,law doctrine that when the wife the ofis meritorious cause action,

she bemay husband,with her or he 1joined may sue alone. Ch. PL
30. The introduced toevidence tended show that the services ren­
dered by Mrs. such aswere fitness toCooper required special perform.
As she all the internal ofhousekeeper, superintended arrangements a
large extent,To what if has the commonfamily. any, law beenrul^

1846,or ?changed modified statute Under the statutes ofby 1860,
1865,and the court held that ofhave the personal earnings the wife

husband,vested insolely the and were to be recovered himby under
the common v. N.White,law 46 II. 45. Gen.practice. Stats.,Hoyt

“164, 1,ch. sec. vests all at time earned” herany inproperty by the'
wife. natural from is,The and reasonable inference this language that
these must be reduced to the wife’searnings beforepossession they
shall in her. In v. N. H.solely Coleman, 297,vest 47Whidden the
wife’s was Mrs. earningspossession complete. Cooper’s having never
been to be athey mayreduced her considered aspossession, chose in
action, to be and husbandrecovered herselfby jointly. We claim
that 1860, 164,the statute of and ch. Gen. are broadStats., enough

164,13,to cover this ground. Stats.,Sec. ch. Gen. thatprovides every
“ inmarried woman and .be sued own name,”sue her withmay refer­

her ifence to own as sole. The same islanguageproperty also used
ofin the statute Laws of ch. 3.1860, 2342,1860. sec. These reme­

dies in to law,are addition those the common andprescribed by are
incumulative in nature. v. IfWilson,their State 43 N. H. 415. the leg­

had be toislature intended that the wife must sue andcompelled suedbe
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to ifname with reference her own asexclusively,own propertyin her
in of 1846 would have been retainedused the statutesole, languagethe

That thatof 1860 and Statutes. statute prescribedstatute Generalin the
all have■“shall,in to such the samewoman respect property,marrieda

atto in her own name lawand be entitled the same remediesrights
and in ifand liable be at law as sole.in be to suedequity, equity,”and

Stats., 1846 astatute of mar­158, compelledch. sec. 15. TheComp.
sued, to own in her ownto sue and be as herwoman property,ried

asole,if that of 1860 and General Statutes make it matteras whilename
alone,to sue and sued or to with her hus­joineddiscretion be beof

are to theThe rules of construction same effect. Gen.ordinaryband.
2; 243;N. H. Bl.1, Tuttle,Robinson v. 1 Com. 59.Stats., ch. sec. 37

a construction should bereason itself differentsuggests whyNo good
“If, mistake, word1860,in the statute thethrough may”ofadopted.

isidea as ex­to the sameby legislaturethe expressAvasemployed ”“ 1846,in the legislaturethe Avord shall the statute ofbypressed
Statutes,ofto it the Genei'altime amend before adoptionhad ample

claimed, the defend­have done so. Under the constructionand would
suffercannot possibly any prejudice.ant

the husband is variance is not fatal.joined,II. If theproperly

is,At law wife can-SaR(íent, J. common the rule that thegeneral
asin an action a contract made theduring marriage,join uponnot

thatlabor, sold,and or hermoney by duringher work lentgoodsfor
time, the husband is her and shall notearnings, theyfor entitled to

husband,but of theher,to to thego personal representativesurvive
the or themoneyhave no in lent sold.goodsand she could property

is isstated,PL 30. One that where the wife theCh. exception1
of as a note isaction, directlycause where bond or givenmeritorious

ifher, husband,to with her or she bestow her laboror her personalto
in &c.,skill a she or she shall sue alone.curing wound, may'join,and

30.Id.
ifsee,to the and ofIt is not services theeasy personal earnings

the ashusband, do,to are held to the ofbelonged they why curingwife
her would stand different from otherany ground anyby upona wound

of the of her skill wouldproducts belongor labor wife. Theservices
as as the of other labor ofjusthusband much anyher productsto

to the to forit is difficult see how recover suchhers, right payand
husb.and,to in ofsurvive the wife case the death of theshouldservices

Andthan for the for other it must beservices.'pay uponmoreany
husband, viz.,alone that should be with hersheground joinedthat

action and would to inof of survive theright propertythe wifethat
of oldhusband’s death. But such is the doctrine the au-of thecase

thorities.
atlaw,such to the and that common law theybeadmittingNow

to be,in still the maincase, questionthis here seemsjoinedbemight
notthen, under our the Avifeshould have suedstatute,evenwhether,

N.White, 45,in v. 46 H. that underthe decisionAfteralone. Hoyt
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tbe 1846 of inacts of and 1860 the act of 1865 nomade change(and
that and thethe services of wiferegard) earnings belongedpersonal
to the and after in thehusband, that decision was 1867,published,

164,legislature Stats.,the law in that ch.See Gen.changed regard.
“thatby 1,sec. married woman shall hold to her ownenacting every

use, have,free from the interference or control of husband sheany may
all at timeproperty earned, acquired, or inheritedany by, bequeathed,

her, &c.;or togiven, or andconveyed marriage,”either before after
“in 13,sec. that woman,marriedby holdingproviding every property

in her own shall inhave the same and remedies relationright, rights
thereto, and and law insue be in her own at andmay equity,sued name

her for inany bycontract or her re-upon made, any by done,wrong
to such &c.spect property,”

is,In this questioncase the this claim of the wife againstwhether
&c.,this use,defendant is shall her solewhich she hold toproperty

1.under sec. If the defendant had her for her ser­moneythepaid
thatvices, would have been which holdshe shall to her soleproperty

amount,use. But hadhe his note for thegiven hersuppose promissory
would that theanyhave been the than the ? and ismoneyless property
account in ?its form aloss than note would bepresent any property
Notes and all other choses in are v.action personal Flingproperty.
Goodall, 208,40 215,N. H. And claim the218. we think this was

aswife’s the would have had it been to her.property, just beenmoney paid
The of the herdesign statute was to make herevidently earnings

exist,sole in whatever form or the avails of themproperty, they might
as innote,either due her on or if or inby money,account or paid

any estate,other or or with thatproperty personal, purchasedreal
or of then,such account. This shemoney, by sale note or property,

shall hold to the or control ofuse,her sole free from interference any
then,husband whichThis,she have. she mus­may being property

t use,tohold her sole and same and rightsthe conferredhaving powers
her to sue and be sued that other individualupon any has,single why

should she with as who hadherself anotherjoin personplaintiff
in it?claim,no interest whatever this or control over Andany why

friend, even,as well brother, anynot her or other orjoin any stranger
in had andclaim;as her husband ? He had he couldno interest the

no it. not to hishave control over He could reduce this property pos­
session, it,his in orand while wife lived he could toacquire-no right

himwhen the cause would not survive to asand she died of action her
husband, rightof the to therightbut the action and mustproperty

to oradministrator, mighther her wholegal representative, mightpass
; administrator,and if should hobe her husband the husband be thenot

such,and andthe suit hold the as not aspropertymust herprosecute
;H.v. N. 195­husband. 45 Whiddensurviving Pettingill Butterfield,

;Coleman, 71, 73,N. H. 297­ Saltmarsh v. Candia47 pp. 77).v. (ante
motion for nonsuit should The isThe have been verdictgranted.

and mustaside,set the beplaintiff
Nonsuit.


