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and also theirsuit, againstcase of admissions to theby privies.parties
admissions made byPhil. Ev. 391. to339, persons1 With respect

ad­thein whomagainstwho have been estate to theprivies parties
deceased, isused, gen­areevidence,missions the when the partiesare

Ev.Phil.interest. 1admissible as a declarationerally being against
ifAnd the391; ; 51,Ev.29, Ev.,1 1 Stark. 70.Greenl. sec. 147

thein estate withevidence is offered admissions ofas the privies
wereit the declarantsnot seem to be material whetherplaintiff, would
thereButalive or at was offered.not the time when the evidence

the stall­owners ofis no and the formerbetween theprivity plaintiff
orand declarationsanimal,ion with of theto the health theregard

of pos­or factnot to the characteradmissions are offered with respect
denotesThe termnor in of title.session, as disparagement privity

of property.to the same rightsmutual or successive relationship
; Chamberlain v. Car­Ev.,Dict., 1 sec. 189Bouv. Greenl.Privity;Law

declara­551; 6 thelisle, Thrasher, 59,­26 N. H. v. How.Stacy —­and
admissionscontainso far asonly theytions of are admissibleprivies

&Cowen391, 392;in 1 Phil. Ev. and seeof that right.disparagement
to Phil. 265.Ev., 2, 194,Hill’s notes notept. p.
C.Bellows, dissented.J.,

a.& v. Moore &Pollard a.

manufactures, mill-thethe act of 1868 for the ofencouragementUnder
dam-had filed his the of the land-owner’sowner for assessmentpetition

committee, made theirhad referred to a whoSaid beenpetitionages.
this the defendants’ and theto courtreport assessing damages; plaintiffs,

nonsuit.assessment,with said to becomedissatisfied now movebeing
Melcl, motionthat this was denied.properly

Pollard and Loviniais a Roland anotherby againstThis petition
“mill-owners, under the act for theothers, by encourage-andMoore

manufactures,” 3,1868. A committee wasJuly dulyof passedment
term,to the of the at theact,according provisions Septemberappointed,

them atbyA had a madethem,was andhearing1870. before report
the now theof their estimate of anddamages; petitionersthis term

and thenonsuit; motion,but the court denied petitionersto be themove
excepted.

of law the court.The were reserved for wholequestions

Bowers, for the plaintiffs.

reasons:to for the followingThe move nonsuitplaintiffs become
appointed?1. the the committee wereAccording to act under which
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or a trial when thereview, bythere is no chance for a new trial, jury,
; unless thetherefore,of is made plaintiffthe committee oncereport

has the to become he is to excessiveright nonsuit, damagesliable pay
without ofmeans redress.any

“2. The that no non-rule, after a verdict has been renderedby jury
case;suit will in inallowed,”be cannot for all cases triedthisapply

by jury the of the not the im-byarerights plaintiff onlyprotected,
court,ofpartiality the but theby rightthe to review case.

8. case,In ifthis had at to hisplaintiff bythe elected first casetry
the is no tojury, there but that have had thequestion righthe would
pay Stats.,costs and review the or a Gen.case, have new trial.

215,ch. secs. 1 and 5.
4. Unless the of nonsuit is of legislaturethe act theright granted,

”“made for the an ofof manufactures becomes actencouragement
andoppression from orwrong, which there is no remedy.escape

5. If nonsuit,the are allowed toplaintiffs become there is no injury
done to any one. The is hiswhole,defendant made are un-premises
injured, and he stands on the same as Thegrounds before. plaintiff
moved for a nonsuit at the first hasmoment. beenpracticable There
no acceptance of the or ofestablishment the After thereport report.

court,committee were appointed by the there was no tribu-competent
nal to or agrant session,refuse nonsuit until atthe court set the when
the was made and the In allreport motion for nonsuit denied. civil

ifcauses, the aslcs trialleave to nonsuit isplaintiff become while the pro-
it isceeding, in the discretion it.of the court to v.grant Wright

Bartlett, ;H.45 N. 289 Abbot,v. 13 N. H. 22.Prolate-Judge of
The has the toplaintiff nonsuit at momentright the latest before the

hasjudge his v. 11pronounced Hudson,Outhwaitejudgment. Eiig.
L. and Eq. 563.

forGushing, the defendants.

questionThe is on the plaintiff’s to become nonsuit. Theright
isproceeding entirely the committee’s re-statutory. return ofUpon

theport, interested,be to foracceptance may objected by any person
certain Ifspecified established,reasons. andthe isreport accepted
i. e., if to,the is not shallthe court renderacceptance objected judg-
ment thereon, which shall be final.judgment
■ is inThere all this no for a That hasprovision nonsuit. apparently
not entered into the So,of thecontemplation legislature. bythe stat-
ute, if either elect a trial rendered on theparty jury, ver-by judgment
dict final.is isThere no review.

nonsuit, ifThe statute made no ahaving petitionerfor theprovision
has a to itright it, must be with at com-by some analogy proceedings
mon law. But the cases cited the that at commonby showpetitioners

verdict;law ifthe has no to after andplaintiff right become nonsuit
there be any analogy, to theclearly the would be ver-analogousreport
dict at common law.
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As is no morebyto the insisted on the thereplaintiff,hardship
doalways wrong,for that the commissioners willground assuming

is a will beassumingthan there for that right.jury always
ofnot,elect a he thejury.The If do thepetitioner may report

is final.commissioners, duly accepted,

foris a for ofSargent, damagesJ. This the assessmentpetition
of a mill-defendants,land of the flowed or otherwise meansinjured by

ofof 20 thedam erected under theby plaintiffs provisions chapter
“ of manufac-1868,of An act for the encouragementlaws entitled

court; atures.” has in committeeThe been enteredproperlypetition
that heard the examinedhave been committee haveappointed; parties,

found, ofin theTheythe and made have the wordspremises, report.
“ land, andthat the or of said to thestatute, flowing draining depth

isdam,that or can be flowed said or bemay mayextent the same by
;of the sameof use or to the this State and thatbenefitpublic people

dam isof mill or mills saidnecessaryis for the use the for which
” anddesigned; damageshave estimated the defendants’accordingly

tomade this court.and report
of said beforeact,That of sec. 8 which relates to the questionpart

“ committee,is anyas follows: the return of of saidus, theUpon report
forto of the samemayinterested therein theobject acceptanceperson

,'or conduct on the of said committeeany irregularity improper part
court set aside said for and reasonablemay anysaid report justand

cause, ofand, if shall the erectionrequired, inquire for itself whether
benefit,dam is of use or of the committeeany uponpublic findingsaid
And if of thatthe court shall benotwithstanding. opinionthat point

benefit,said dam is not of use or the petitionof publicthe erection
established,dismissed. But if the be andshallreport acceptedshall be

cent, tothereon, afterjudgment fiftycourt shall enter adding perthe
and executionfinal,of which shalldamage, judgmentestimate bethe.

to the com-thereon. Before the reference of such petitionissueshall
toelect,shall so said an issueif either court shall directmittee, party

in said the dam-to the facts and assessallegedtry petition,the jury
fiftyon the with; jury,and rendered verdict of suchjudgmentages

cent, tocostsadded, final,shall be said court awardmayper —and
itsat discretion.”either party

to ofhas thus the the question damages byEither party right try
elect; seasonablyif so but that election must be made—theyjury,the

committee,of tothe the a which wasmade before reference petition
case,in this and that was waived bothbydone therefore rightnot

Noeitherbyand cannot afterwards be claimed party. objec-parties,
committee;theor conduct oftion made for irregularityis any improper

;for cause noranyis the court asked to set aside said reportneither
forto make itselfanydoes here the court inquiryeither party require

this matter.in relation to
is, shall be toBut the motion here made that the allowedpetitioners

to benonsuit. of law are intendedclearlybecome The theprovisions
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beneficial of its ac-can, byto the mill-owner. He means provisions,
quire the not his without his con-only neighborto flow land ofright,
sent, but, if that does not under the act to have hisneighbor proceed

them,an ofdamages the mill-owner obtainappraised, may appraisal
so that he the and thus have his to flow themay rightpay damages,
land enabled,is thus in-established —see sec. 4. The mill-owner by
stituting himself, to have all settled andagainstproceedings questions
all controversies at an day.ended early

case,The in aid athis have undertaken to invoke the of stat-plaintiffs,
ute thus benefit;made for intotheir have summoned the defendants court
to have in,their come and their case hashavedamages appraised; they
been sent to a committee, who have heard the same and made report;
and now, because assessed a littlethe" have beendamages perhaps
higher than the shall have leave to withdrawplaintiffs theyanticipated,
and leave the defendants without of their or withoutdamages,payment

validany assessment of to await the uncertain ofthem, but pleasure
the plaintiffs, to have their lands without toflowed the right object
until other shall be instituted and another assessment ofproceedings

bedamages made ?
A said,has it isplaintiff the to become nonsuit certainright, during

ofstages ;the but not arighthe has that after verdict isproceedings
returned in his Abbot, ;case: Probate v. 13 N. 22­Judge H. Wrightof
v. Bartlett, 45 N. H. 289. So, after a reference of a cause to arbi­
trators ofby court,rule the cannot rescind the rule or re­plaintiff
voke submission, nonsuit,the nor can he orbecome discontinue his
action. 51;Haskell v. 12 Mass. Cumberland v. North47,Whitney,
Yarmouth, ;4 498;Greenl. 459­ v. 1 Conn. Outwaite v.English,Bray
Hudson, 11 L. andEng. 563, note;and DexterEq. 564, Young,v.
40 N. H. 130.

The incommittee this case stand inmuch the same asposition,
referees or inarbitrators an ordinary case. Both must toagreeparties
the reference to the case,committee in this ifbecause either objected
he could togo the Butjury. when, by of theagreement parties, ques-
tion committee,is sent to a a rule of reference is entered by theup
court, and a commission issues to the committee like the commission
issued under a rule of andcourt, it doubtful whethermight be the

could,plaintiff as a matter of nonsuit anybecome at time afterright,
committee; be,reference to .the think,but however that wemay when

their court,comes into it should likereport stand the verdict of a jury
found facts,the same which had inupon either havemightparty place
of the ifaward had andelected,he that there should be onjudgment

recommittal,such unless some cause is shown for its or forreport set-
itting aside. The statute has no to to a after agiven right go jury

committee,thereport by and we are satisfied no such wasprivilege
to be allowed to either But that would be the effect,intended party.

or ofmight be, the to become nonsuit.allowing nowplaintiff
But it is said is no unlesscase, that,there review in this and the

canplaintiffs become there is no that can have theirnonsuit, way they
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It wouldIf so, nothing.cause reheard. that were it would prove
126,not be the has no By chaptercase where the review.only party

be no reviewStatutes,sec. it is that there shall27, General provided
of on an from the ofany judge probate,renderedjudgment appeal

181, sec.claim of inany Statutes, chap.a creditor. So Generalupon
an11, ap-onThere shall be no review of renderedany judgment—“

Statutes,infrom of a So Generalpeal the commissioner.”judgment
in anychap. 187, have of review17, rightsec. Neither aparty shall—“
if suchallowed,suit a no isbond.” The fact that reviewupon probate

in-oris the fact, law unconstitutionaldoes not therefore render the
valid. denied.We think motion for a nonsuit wasthe properly

denied.Nonsuit

Osgood.Putnam v.

store,a a itWhere, country agreed,a stock of in wason ofmortgage goods
thethe should continue in of storethatverbally, possessionmortgagor

benefit, heas his and didand sell the for owngoodsand beforegoods,
theso, held, an was inconsistent withwas that such arrangement—it

and void asof and rendered it fraudulenttheobject mortgage,avowed
' to the creditors.mortgagor’s

account,on and itindebted to thethe was mortgagorWhere mortgagee
of theamount should be inwas that the applied part paymentagreed

latter, the accounts wereheld the former the andnotes by against
it was held thatwith the assent of bothdischarged parties,thereupon

to a in those notes.this equivalent payment money uponwas
debt oran amount due thethe account of the uponlaw requiringUnder
securedthe an of the liabilities sosecured accountby mortgage,demand

given.must be
is nota creditor neces-to anbyaccount rendered mortgagee attachingAn
mistake,statute, it isbecause,the bythe ofmeaningwithinsarily false

due, account is ren-theamount really providedmade than thegreater
make itfaith, and all efforts toin with reasonabledered perfect good

and correct.just

D. foragainst Osgood,PutnamAlonzo W. Josephis replevin, byThis
in ofon a writ favor onedefendantattached thebyofstock goodsa

a mortgageunderclaimingtheChild,oneagainst plaintiffBlaisdell
theof law arise upon supplementalquestionsChild. Thesaidfrom

ofauditor, by agreement parties.of anadditional reportandreport


