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case of admissions by parties to the suit, and also against their privies.
1 Phil. Ev: 339, 891, With respeet to admissions made by persons
who have been privies in estate to the parties against whom the ad-
missions are used, the evidence, when the parties are deceased, is gen-
erally admissible as being a declaration against interest. 1 Phil. Ev.
29, 891 ; 1 Greenl. Bv., sec. 147 ; 1 Stark. Tv. 51, 70, And if the
evidence is offered as the admissions of privies in estate with the
plaintiff, it would not seem to be material whether the declarants were
alive or not at the time when the evidence was offered. But there
is no privity between the plaintiff and the former owners of the stall-
ion with regard to the Zealth of the animal, and the declarations or
admissions are not offered with respect to the character or fact of pos-
session, nor as in disparagement of title. The term privity denotes
mutual or successive relationship to the same rights of property.
Bouv. Law Dict., Privity ; 1 Greenl. Hv., sec. 189 ;" Chamberlain v. Car-
lisle, 26 N. H. 551 ; Stacyv. Thrasher, 6 How. 59,—and the declara-
‘tions of privies are admissible only so far as they contain admissions
in disparagement of that right. 1 Phil. Ev. 391,392 ; and see Cowen &
Hill’s notes to Phil. Ev., pt. 2, note 194, p. 265. .
Berrows, C. J., dissented.

Porrarp & A. v. Moore & A.

Under the act of 1868 for the encouragement.of manufactures, the miil-
owner had filed his petition for the assessment of the land-owner’s dam-
ages. Said petition had been referred to a committee, who made their
report to this court assessing the defendants’ damages; and the plaintiffs,
being dissatisfied with said assessment, now move to become nonsuit.
Held, that this motion was properly denied.

Tars is a petition by Roland Pollard and another against Lovinia
Moore and others, by mill-owners, under the act for the ¢ encourage-
ment of manufactures,” passed July 3, 1868. A committee was duly
appointed, according to the provisions of the act, at the September term,
1870. A hearing was had before them, and a report made by them at
this term of their estimate of the damages; and now the petitioners
move to be nonsuit; but the court denied the motion, and the petitioners

excepted,
The questions of law were reserved for the whole court.

Bowers, for the plaintiffs.

The plaintiffs move to become nonsuit for the following reasons :
1. According to the act under which the committee were appointed,
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there is no chance for a review, new trial, or a trial by jury, when the
report of the committee is once made ; therefore, unless the plaintiff
has the right to become nonsuit, he is liable to pay excessive damages
without any means of redress.

2. The rule, that ¢ after a verdict by jury has been rendered no non-
suit will be allowed,” cannot apply in this case; for in all cases tried
by jury the rights of the plaintiff are protected, not only by the im-
partiality of the court, but by the right to review the case.

3. In this case, if the plaintiff had elected at first to try his case by
the jury, there is no question but that he would have had the right to
pay costs and review the case, or have a new trial. Gen. Stats.,
ch. 215, secs. 1 and 5.

4. Unless the right of nonsuit is granted, the act of the legislature
made “for the encouragement of manufactures” becomes an act of
oppression and wrong, from which there is no escape or remedy.

9. If the plaintiffs are allowed to become nonsuit, there is no injury
done to any one. The defendant is made whole, his premises are un-
injured, and he stands on the same gronnds as before. The plaintiff
moved for a nonsuit af the first practicable moment. There has been
no acceptance of the report or establishment of the report. After the
commiftee were appointed by the court, there was no competent tribu-
nal to grant or refuse a nonsuit until the court set at the session, when
the report was made and the motion for nonsuit denied. In all civil
causes, if the plaintiff asks leave to become nonsuit while the trial is pro-
ceeding, it is in the discretion of the court to grant it. Wright v.
Bartleit, 45 N. H. 289; Judge of Probate v. Abbot, 13 N. H. 22,
The plaintiff has the right to nonsuit at the latest moment before the

judge has pronounced his judgment. Outhwaite v. Hudson, 11 Eng.
L. and Eq. 563.

Cushing, for the defendants.

The question is on the plaintiff’s right to become nonsuit. The
proceeding is entirely statutory. Upon return of the committee’s re-
port, the acceptance may be objected to by any person interested, for
certain specified reasons. If the report is accepted and established,
<. e, if the acceptance is nof objected to, the court shall render judg-
ment thereon, which judgment shall be final.

There is in all this no provision for a nonsuit. That apparently has
not entered into the contemplation of the legislature. So, by the stat-
ute, if either party elect a trial by jury, judgment rendered on the ver-
dict is final. There is no review.

The statute having made no provision for a nonsuit, if the petitioner
has a right to it, it must be by some analogy with proceedings at com-
mon law., Bub the cases cited by the petitioners show that at common
law the plaintiff has no right to become nonsuit after verdict; and if
there be any analogy, clearly the report would be analogous to the ver-
dict at common law.
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As to the hardship insisted on by the plaintiff, there is no more
ground for assuming that the commissioners will always do wrong,
than there is for assuming that a jury will always be right.

The petitioner may elect a jury. If he do not, the report of the
commissioners, duly accepted, is final.

SareeNT, J. This is a petition for the assessment of damages for
land of the defendants, flowed or otherwise injured by means of a mill-
dam erected by plaintiffs under the provisions of chapter 20 of the
laws of 1868, entitled “ An act for the encouragement of manufac-
tures.” The petition has been properly entered in court; a committee
have been appointed ; that committee have heard the parties, examined
the premises, and made report. They have found, in the words of the
statute, that ¢ the flowing or draining of said land, to the depth and
extent that the same may or can be flowed by said dam, is or may be
of public use or benefit to the people of this State; and that the same
is necessary for the use of the mill or mills for which said dam is
designed;”” and have accordingly estimated the defendants’ damages
and made report to this court.

That part of sec. 8 of said act, which relates to the question before
us, is as follows : ¢ Upon the return of the report of said committee, any
person interested therein may object to the acceptance of the same for
any irregularity or improper conduct on the part of said committee ;
and said court may set aside said report for any just and reasonable
cause, and, if required, shall inquire for itself whether the erection of
said dam is of public use or benefit, any finding of the committee upon
that point notwithstanding. And if the court shall be of opinion that
the erection of said dam is not of public use or benefit, the petition
shall be dismissed. But if the report shall be accepted and established,
the court shall enter judgment thereon, after adding fifty per cent. to
the_estimate of damage, which judgment shall be final, and execution
shall issue thereon. Before the reference of such petition to the com-
mitee, if either party shall so elect, said court shall direct an issue to
the jury to try the facts alleged in ‘said petition, and assess the dam-
ages; and judgment rendered on the verdict of such jury, with fifty
per cent. added, shall be final,—and said court may award costs to
either party at its discretion.”

Either party has thus the right to try the question of damages by
the jury, if they so elect; but that election must be seasonably made-—
made before the reference of the petition to a committee, which was
not done in this case, and therefore that right was waived by both
parties, and cannot afterwards be claimed by either party. No objec-
tion is made for any irregularity or improper conduct of the committee ;
neither is the court asked to set aside said report for any cause; nor
does either party here require the court to make any inquiry for itself
in relation to this matter.

But the motion here made is, that the petitioners shall be allowed to
become nonsuit. The provisions of the law are clearly intended to be
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beneficial to the mill-owner. He can, by means of its provisions, ac-
quire the right, not only to flow land of his neighbor without his con-
sent, but, if that neighbor does not proceed under the act to have his
damages appraised, the mill-owner may obtain an appraisal of them,
50 that he may pay the damages, and thus have his right to flow the
land established—see sec. 4. The mill-owner is thus enabled, by in-
stituting proceedings against himself, to have all questions settled and
all controversies ended at an early day.

The plaintiffs, in this case, have undertaken to invoke the aid of a stat-
ute thusmade for their benefit ; have summoned the defendantsinto court
t0 have their damages appraised ; they have come in, and their case has
been sent to a committee, who have heard the same and made report;
and now, because the damages have been assessed perhaps a little
higher than the plaintiffs anticipated, shall they have leave to withdraw
and leave the defendants without payment of their damages, or without
any valid assessment of them, but to await the uncertain pleasure of
the plaintiffs, to have their lands flowed without the right to object
until other proceedings shall be instituted and another assessment of
damages be made ?

A plaintiff has the right, it is said, to become nonsuit during certain
stages of the proceedings; but he has not that right after a verdict is
returnéd in his case. Judge of Probate v. Abbot, 13 N. H. 22 ; Wright
v. Bartlett, 45 N. H. 289. So, after a reference of a cause to arbi-
trators by rule of court, the plaintiff cannot rescind the rule or re-
voke the submission, nor can he become nonsuit, or discontinue his
action. Haskell v. Whitney, 12 Mass. 47, 51; Cumberland v. North
Yarmouth, 4 Greenl. 459 ; Bray v. English, 1 Conn. 498; Outwaite v.
Hudson, 11 Eng. L. and Eq. 568, 564, and note; Dexter v. Young,
40 N. H. 180.

The committee in this case stand much in the same position. as
referees or arbitrators in an ordinary case. Both parties must agree to
the reference to the committee in this case, because if either objected
he could go to the jury. But when, by agreement of parties, the ques-
tion is sent to a committee, a rule of reference is entered up by the
court, and a commission issues to the committee like the commission
issued under a rule of court, and it might be doubtful whether the
plaintiff could, as a matter of right, become nonsuit at any time after
reference to.the committee ; but however that may be, we think, when
their report comes into court, it should stand like the verdict of a jury
found upon the same facts, which either party might have had in place
of the award if he had elected, and that there should be judgment on
such report unless some cause is shown for its recommittal, or for set-
ting it aside. The statute has given no right to go fo a jury after a
report by the committee, and we are satisfied .no such privilege was
intended to be allowed to either party. But that would be the effect,
or might be, of allowing the plaintiff to now become nonsuit.

But it is said there is no review in this case, and that, unless the
plaintiffs can become nonsuit, there is no way thatthey can have their
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cause rcheard. If that were so, it would prove nothing. It would
not be the only case where the party has no review. By chapter 126,
sec. 27, General Statutes, it is provided that there shall be no review
of any judgment rendered on an appeal from the judge of probate,
upon any claim of a creditor. So in General Statutes, chap. 181, sec.
11,— There shall be no review of any judgment rendered on an ap-
peal from the judgment of a commissioner.” So in General Statutes,
chap. 187, sec. 17,—¢ Neither party shall have a right of review in any
suit upon a probate bond.” The fact that no review is allowed, if such
is the fact, does not therefore render the law unconstitutional or in-
valid. 'We think the motion for a nonsuit was properly denied.
- Nonsuzt denied.

=T Purnam v. Osaoon.
d6g 187
l % %% ‘Where, on a mortgage of a stock of goods in a country store, it was agreed,
verbally, that the mortgagor should continue in possession of the store
and goods, and sell the goods as before for his own benefit, and he did
so,—it was Aeld, that such an arrangement was inconsistent with the
avowed object of the mortgage, and rendered it frandulent and void as

" to the mortgagor’s creditors.

Where the mortgagee was indebted to the mortgagor on account, and it
was agreed that the amount should be applied in part payment of the
notes held by the former against the latter, and the accounts were

. thereupon discharged with the assent of both parties, it was Aeld that
this was equivalent to a payment in money upon those notes.

Under the law requiring an account of the amount due upon the debt or
demand secured by the mortgage, an account of the liabilities so secured
must be given.

An account rendered by 2 mortgagee to an attaching oreditoris not neces-
sarily false within the meaning of the statute, because, by mistake, it is
made greater than the amount really due, provided the account is ren-
dered in perfect good faith, and with all reasonable efforts to make it

just and correct. ‘

Tais is replevin, by Alonzo W. Putnam against Joseph D. Osgood, for
a stock of goods attached by the defendant on a writ in favor of one
Blaisdell against one Child, the plaintiff claiming under a mortgage
from said Child. The questions of law arise upon the supplemental
report and additional report of an auditor, by agreement of parties.
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