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Bryant v. Warren.

theB,A sold woodB subsequentlylabored for in wood.cutting having
towasC, A, intendingto after his laborsixty days performed,within

14,125,sectionStats., broughtlien chap.enforce his of under Gen.light
thecausedan B to recover his wages,action of assumpsit against —and

Thethe B. writin C to be attached on writ againstwood the hands of
the officerto at-directingv. contained theonly ordinary precept,(A J3)

Held, thedefendant, that attach-estate of the B.tach the orgoods
and that A’sment, invalid;the wasauthorized by precept,not being

“ endby attachment,” at the oflien, been secured expirednot having
laborsixty after the wasdays performed.

6, 1869,dated andTrover, Aug. 9,for lumber. Writ served Aug.
1809.

:referee,From of a the factsfollowingtlie report appeared
The land lumber cut was owned the wife ofbywhich the wasupon

to andL. Smith it sole use),one herElijah (holding separate subject
said andto a to the executed Smith wifeBryant, bymortgage plaintiff,

to notes Smith13, 1867, signed byMarch conditioned secure both
ofdefendant, Warren,and The with the knowledgeIris wife. Bryant,

in lumber,labored L. Smith and thiscuttingfor said Elijah hauling
15,and March 1869.30, 1868, endingNov.commencing Bryant

of timber the Itassented to the the was knowncutting by mortgagors.
to andat time the labor was Warren after-Bryant, performed bythe

hadMr. Mrs. Smithwards, that neither nor unincumberedany property
2, 1869,for security.to could look SmithAprilwhich Warren

to took ofBryantturned the lumber and theBryant, possessionover
same, the measurement to bebeing agreed but after-upon,price—the

on byand the avails to be the notes secured saidmade,wards applied
1869, Warren an action of12, commencedMaymortgage. assump-

his for said labor. Thesit Smith to recover declarationpayagainst
Warrencommon counts. testified before theonlycontained the referee

hissuit Smith to enforce lien underthat that theagainsthe brought
action, 1869,in Oct.statute; 2,that filed con-and his specification

writ, Smith,to the same effect. The v. con-tained statement Warrena
the officer to attach theordinary commandingthe precept,tained only

action,in L. Smith.Elijahthe defendant that Mayofgoods or estate
to said lumber theundertook attach writ13, an officer1869, upon

1869, and16,to to theMaySmith. Subsequently priorv.Warren
action, done,such acts were under War-of the presentcommencement

lumber,the asdirection, would, byto unless justifiedren’s in reference
to a conversion.amountattachment,the attempted
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The to courtreferee awarded the if thedamages plaintiff, Bryant,
should be of that the action couldopinion be maintained.

se.Plaintiff, pro

A. Flanders,W. for the defendant.

ItSMITH,J. does not L.distinctly wasthat Smithappear Elijah
hisauthorized wife toby Warren in and oremploy hauling,chopping

that he was byauthorized her to Bryantmake the transfer to on the
2d of 1869. From the course ofApril, however,the wearguments,

he hadassume that such in Ifauthority each instance. this assump-
incorrect,istion the aggrieved have the re-party thereby may report

forcommitted to the referee a ondirect thesefinding points.
In ofthe absence evidence of a intention, we hold that thecontrary

transaction of 2 vested inthe title to the sub­April Bryant,lumber
to lien then in favor ofany existing Warren. Theject referee does
find that thenot transfer to Bryant was in fraud of the ofcreditors

that it wasSmiths,the or made to defeat Warren’s lien. The general
in the lumber thus tohaving theproperty passed Bryant, defendant’s
to take lumber fromthe himattempt was unjustifiable.prima facie

But the ondefendant relies his under :rights the statutefollowing
“ who atAny labors orcutting, hauling, bark,person drawing wood,

lumber,or shall have a services,lien thereon for hislogs, personal
which lien shall of all claims,take other onliensprecedence except

taxes,of to continueaccount after thepublic sixty days services are
and bybe secured attachment.” ch.may Statutes,Gen.performed,

125, 14. Thissec. statute contains no either orprohibition, express
the transfer of the inagainst general the lumberimplied, property

“to afrom the owner Iona A isoriginal vendee. lien not foundedfide “on In its itvery natureproperty.” necessarily thesupposes prop­
to inbe some other and not in himperson, who setserty theup right

J., inBuller,of lien.” See Lickbarrow v. 6Mason, 21, note,East p.
“A lien, law,26. at common is said ato be right topersonal detain,

an inin contradistinction to interest the C.Shaw, J.,property.” —See
Russell, 382,in Doane v. 3 Gray 384. Nor doesp. lien,this statutory

lien,more than the common law inany any title,work the orchange
the of alienation. toThe thepower right bysecure lien at­suspend

the sixty days maytachment within be exercised, anotwithstanding
in the Thechange general aownership. passes by sale withinproperty

the itsixty days, althoughthe takes to ápurchaser subject contingent
to have it andtakenliability by legal toapplied, appropriate process,

the for labor due tosatisfy debt from the vendor the workman. The
of the bearssituation no to theproperty analogy status oflegal prop­

in oftransferred fraud creditors. Aerty fraudulent sale does not
the title to the vendee as existing creditors ofagainst the vendor.pass

treatSuch creditors the as stillmay to ven-property belonging the
; and asthey maydor hence attach it his Butproperty. the Iona fide
of this lumber stands on ground.sale differententirely
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of suchsale prop-a bonalaw,Prior to the enactment of the lien fide
statute doesThevalid,was the title.erty unquestionably passed.and

indeed, make thedoes,not sales. Itseek or suchprohibit nullifyto
totaken payto becontingenciesof the vendee liable inproperty certain

manner affectin othervendor;the debts of the not anybut it does
shall be regardedhis title. that the propertyThe statute does not say

toliable beas in that it shall remainvendor, rather,thecontinuing but,
it ceasedtime after hasfor for a certainthe vendor’s debtsappropriated

2dcorrect, lumber, theto be his If the uponthese views areproperty.
Smiths, them,ofof the or eitherday ceased to the ofbeApril, property

Warren’s lien.and notwithstandingbecame the of Bryant,property
lumber, itthat his lien theWarren could still enforceAssuming upon

the same form ofdoes not that it byfollow he could enforce precisely
as lumber re-that so thelongwould have beenprocess appropriate

mained the of Smiths.theproperty
attach-2,to could have beenGranting lumber,that the prior April

ed as the and that the to secure theSmith, rightof L.property Elijah
lien not defeated the transferby byattachment within wassixty days
to at-the still whether theBryant, subsequentlyremainsquestion

lumber, Smith,on aof writtempted Bryant’s againstattachment
Smith,an of was a validdirecting attachment of theonly property

”“ inattachment of that term the statute. Anwithin the meaning
”“ offi-attachment a into the of antaking custodyof propertyimports

mandatorycer of law issued the author-bythe virtue of “aby precept
ity and in tothe name of the An officer’s act under aState.” power

“writ is it,derived contained in and is limit-solely from the mandates
ed to the therein commanded to do.”of those acts which he isdoing
Under a defendant, A,to the of the the officerbody.arrestprecept
cannot B. No more can he attacharrest the of a thirdbody person,

ofgoodsthe of the attachment theB, directingunder a onlyprecept
ofgoods A.
writ, Smith, directingThe v. did not contain a theWarren precept

which Warren claim-attachment of described lumber uponspecifically
Ited a lien a or from Smith and wife. con-Smith,for debt due from

the attachment oftained the theonly ordinary commandingprecept,
Under thisor estate of the defendant in that action.goods precept,

a validSmith,to could not make attach-attach the of the officergoods
Bryant.of the of Thement which had then becomegoods property

toto attachment secure afact that is liablelegallycertain property
of form ofeverycertain the validity pro-debt no means establishesby

bysecure his claim attach-cess which the creditor “toby may attempt
of sum-on a writment. “An attachment of a propertydefendant’s

to bevalid,mons would his was liable attachednot be because property
beendebt;for a that a trustee summonedthe nor would return had

It is not toenough,on an of attachment valid.”.writ beordinary
that theinstance,valid in lawany givenrender the act of an officer

itan mustallows such a to done underthing appropriate precept;be
in thatsuch a instance.further that he underacting preceptwasappear



216 BRYANT v. WARREN. [Grafton,

forSo far as to SmithWarren recover asought judgment against
bis sub­suit was a in but an towages, proceeding attemptpersonam;

must bethe of to the Smith’s debtsject property Bryant .'ofpayment
.in the nature of a in rent­ If both can be attainedproceeding objects

in suit,one still this can abe done under writ.only proper
If Warren’s in wasSmith,the action whichspecification against

beqnfiled to attachment,the liádsubsequently originally incorporated
“declaration,in his isthat could not his case. The declarationhelp

writ,no of the but an to notpart it, containingmerely appendage
officer,directions for the but information for the court and the opposite

The officer’s is derived from alone. Theparty. thepower precept
and of theofficers does not onauthority justification attaching depend

or declaration,correctness of the for them.”sufficiency fortunately
It is that the could not have intended to're-suggested legislature

liens,in writs of attachment to otherquire, secure the use of any
than that in the writs ofGeneral Statutes forprecept prescribed

attachment. If this is conse-founded,'well one of twosuggestion
must follow: either that no attachment to secure a lien canquences

debtor,ever be made after a bona the becausesale by originalfide
the form of writ cannot so attach-the be as to direct thechanged

defendant,ment of not to the or else theproperty belonging property
A theof can be attached a writ attachment ofonly theupon directing

of B. It is tomore reasonable to hold that theproperty authority
secure toby it, authorityliens attachment carries with by implication,
alter the so far as is to the lien statuteprecept, necessary give practi-
cal effect without itall officers who to act underrendering attempt

inliable trespass.
decisions,The of several under a somewhat similar statuteprinciple

Maiqe,in seems to sustain the result reached in this case. See Sted­
130;Perkins, Pike, 141;man v. 42 Maine Perkins v. 42 AnnisMaine

152; ;v. v.Gilmore, Smith,47 Maine Maine 143­47 HolyokeCampbell
455;Gilmore, ; Buck,v. 45 Maine 566­ v. 43 Redi­Cunningham Maine ­

Bartlett,v. 43 578. RoweMaine The of Messrs.ngton argumentFrye,
v. acounsel for clear statement of theRedington presents generalFrye,

and from it insome extracts are contained theprinciple; present
opinion.

As Warren’s lien was not secured a valid itby attachment, expired
;at the end of March 15th andsixty days after he -cannot thejustify

acts done under his direction to 16th.Maysubsequently
recommitted, mus,tUnless the thereis bereport

the.Judgment on the award.plaintifffor


