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Sterling v. Warden.

A mero license,parol consideration,without will furnish athough justifi-
cation for an act which would otherwise be a trespass.

Suela license will extend and and orto such servantsapply protect agents
of the licensee, whose assistance is to the authorizedrequired accomplish
act

A license ancoupled interest,with is where the a licenseperson obtaining
to do a athing also toacquires the and control theright ofpossession
property with which the license is theconnected. In such case author-
ity conferred the is aby ;license not it amounts tomerely permission a

and itgrant, he to a thirdmay assigned person.
essential,toIt is not the condition of such a license that the or title toright

the should have been derived from theproperty licenser; but the license to
enter on the land remove theand is a license with anproperty coupled
interest, and therefore irrevocable,and if the licensee’s toassignable right
the ofpossession source,the derivedis from anotherproperty provided
the party the‘license has assented to the contract or other con-granting
dition of the thewhereby licensee title or thetilings acquires toright
the ofpossession the And such assent he inferred fromproperty. may
the ofduty the licensee to the contract or condition ofrecognize things
from which the other is derived.party’s right

Where in clausum,trespass, quare the. defendant a license hispleaded to
allprincipal coextensive with ofthe suchallegations licensetrespass,

to enter thebeing close for the ofplaintiff’s andpurpose taking removing
thepersonal to andproperty, control of which hispossession principal

was entitled, and that it was that the defendant’s assistancenecessary
should be rendered in the removal of the the on de-property, plaintiff,
murrer, cannot as a forreason an revocation of theassign, attempted
license, that the wasdefendant to him.obnoxious He canpersonally

aonly revocation on thatjustify ground, by or newreplication assign-
ment.

Where to enter the licenser’s and dopermission certain isthingspremises
case,the in in togiven by such theparty although person whompossession,

it is the of acts aftergiven by commission unlawful become amay, entry,
trespasser, still such acts will not affect the entry sosubsequent original
as to make that the awhich was sanctioned licenserby trespass.

A locatedentitled to the immediate of the*person uponpossession property
of toanother, without the fault of the entitled thepremises pos-party

demand,session of such enter those after withoutpremisesproperty, may
the in and force!legal possession, byconsent of theprocess, against party

and remove force isthe no more than be-*employedproperty, provided
VOL.LI. 15
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the other to pre-by partythe resistanceby interposedcomes necessary
and the removal of the property.vent the entry

thean assaultclausum, plaintiffand uponTo an of trespass guareaction
substance, hadthatin thewife, plaintiffand the defendanthis pleaded,

in own.hisM., the post-officeat the town of keepingbeen postmaster
of theas the successorG.,that been appointedhavingdwelling-house;

accord-himselfand having qualifiedin the officeof postmaster,plaintiff
law, todaycome on a certainnotified the that he shouldtoing plaintiff

in said post-the of the United Statestake of public propertypossession
todefendant designedin theoffice,and remove it to another whichplace

thewent,the time G. withthe that at appointedkeep post-office;
servant, defendant also assistantdefendant, and the beingas his agent

itremoveand to said property,duly appointed qualified,postmaster,
in thethe should render his assistancethat defendantnecessarybeing

G.,defendant, under the direction ofthat theremoval of the property;
door, the or-anthe outsideopenwas about entering post-office, through

inof assistingthe for themeans of todinary entry post-office, purpose
en-him tothe forbaderemoval of the when wifeproperty, plaintiff’sthe

thehim; the defendant removedter, whereupon plaintiff’sand assaulted
toforce,no and wasway, proceedingout of his using unnecessarywife

and obstructedwhen he assaultedthe wasproperty, -againremove public
wife, and, inand them out of his rvay,and his removedtheby plaintiff

is theforce—whichself-defence, them, unnecessaryassaulted nousing
that these facts con-On demurrer to thisalleged. plea, held,tresj^ass —

a full for the trespass..justification allegedstituted
in anhours, theat to enter post-office,citizen has the properEvery right,

matteivhis mailmanner, for the of gettingandorderly purposepeaceable

Warden.Nathanial K. AlexanderTeespass, againstby Sterling
and of the plaintiff’sthe breaking enteringfirst count allegedThe

hisand1869, and an assault on the80, plaintiffdwelling-house, July
• theandan on the■wife; plaintiff;count assaultallegedthe second

an assault on the wife.alleged plaintiff’sthird count
defendant, nineissue, pleas,besides the general pleaded specialThe

,all of which the demurred.plaintiffto
was reserved.The case

First the issue.1. plea, general
of thedefendant,in said leavebehalf, by2. And for further thisplea

defends,obtained,and andfor that first had comeshere purposecoitrt
&c., if his actionand the aforesaidwhen, &c., judgment plaintiffprays

thathemaintain, sayshim to or becausehaveoughtagainstthereof
A. D.the thirtieth ofday July,a considerable time next topreviousfor

are alleged-the which said1869, daybeing upon supposed trespasses
of the-.andthe had been atcommitted,have been plaintiff postmasterto
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in Monroe, Grafton,the town of in said of andpost-office county had
post-officesaid in a certain room in a certain in saidkept building

Monroe, which said was about tenbuilding feet and containedsquare,
room,no other and had andbeen was erected forby the theplaintiff

of as aused andpurpose being was near to andpost-office, adjoining-
inins saiddwelling-house Monroe, and was with saidconnected

an inside doordwelling-house by therefrom into saidopening dwell-
and had aitself outsideing-house, door which was ordi-separate
for intonarily ;used and out of said andoffice saidpassage post-office

there, wit,was then and to on said thirtieth of in saidday July, kept
inroom said and the duties ofbuilding, at saidpostmaster post-office

Averethen and there being done therein the andby said build-plaintiff,
and anding room were then there used andbeing solely exclusively

for the and business of saidpurposes and hadpost-office, always been so
used since the erection of said as ;aforesaid andbuilding books,sundry

articles,letters, letter-cases, tables,papers, mail-bags, draAvers, and other
thingsand to said been,hadbelonging post-office, during the time since

said then,erection, and Avere to wit, on said A.thirtieth of D.day July,
1869, inand said inremaining being roompost-office, the aforesaid in
said and a short timebuilding; to said thirtiethprevious ofday July,
to onAvit, twenty-secondthe of saidday theJuly, was removedplaintiff

•by the from saidpostmaster-general office of at saidpostmaster post-
office, D.and one John Gilchrist was appointed at and ofpostmaster
said in and instead ofpost-office place the and on said twen-plaintiff’;

D.ty-second of A.day July, 1869, said Gilchrist saidaccepted appoint-
ment, and office,took oath ofthe said and theappointed defendant
assistant of and at saidpostmaster and thepost-office, defendant then
and there said office ofaccepted assistant and tookpostmaster, the
oath of office as such assistant postmaster; and thereafterwards, to
wit, on the of saidtwenty-ninth day saidJuly, Gilchrist saw the jDlaintiff,
and informed and notified him of the facts and aforesaid,matters and

he, Gilchrist,that said andproposed intended to to saidgo post-office
room in said onpost-office building, the thirtieth of saidday andJuly,

andthen there remove and take furniture,therefromaway the aforesaid
articles, and other things to saidbelonging aforesaid,as andpost-office
remove same tothe another in saidbuilding Monroe Avhich Gil-saidin
christ then intended and toproposed establish and saidkeep post-office,

saidwhich last mentioned wasbuilding the same in Avliich didhe imme-
thereafterwards establish anddiately said andkeep post-office; the plain-

tiff then and to onthere, Avit, said oftwenty-ninth day July, assented there-
to, and hisgave consent, license, and that saidpermission Gilchrist might
and should andtake removeaAvay said furniture, articles, and things

aforesaid;as thereafterwards,and on said tAventy-ninth day of July,
said Gilchrist and directedrequested defendant,the withtogether one-

Lane,Nehemiali H. toto andgo into said room, on saidpost-office the
thirtieth ofday July aforesaid, and andthen there aid and assist
him, the said inGilchrist, andtaking saidaway removing furniture,,

and toarticles, belonging said"things and in thepost-office, removing
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aforesaid;same to said other for thenand itbuilding the- waspurpose
and thatthere and in order said Gilchrist should benecessary proper,

force,able and have andconvenientlysufficient to take awayproperly
furniture,and remove said from said roomarticles, and things post-office

as that andaforesaid, he should then and there be aided assisted theby
aforesaid, done,and thedefendant said Lane as and as was in fact in

the and manner hereinafterway mentioned.
in saidAnd the in with and ofdefendant, compliance pursuance

Gilchrist, servant,and direction of said and as his did there-request
afterwards, wit,to said of A. D. to said1869,on day July, gothirtieth

room, said forLane,to said with thetogetherpost-office building and_
of and as and for theaiding aforesaid,said Gilchristassistingpurpose

obtainingfurther of and mailother and matteranypurpose getting
thenwhich and there in said for him the saidbemight post-office

defendant; and at saidwhen the defendant arrived post-officebuilding
aforesaid, and all in saidas that he was and aboutduring the time

said is forth,and room as set said Gilchrist was inhereinafterbuilding
andand about said and room for the was inbuilding engagedpurpose,

business, furniture,and of and saidremovingthe work taking away
aforesaid;and as and while the defendantarticles, things and when

and building throughwas about into said theentering going posboffice
andwas into said roomthereof,door which then and thereoutside open,

did then andwife, Sterling,said the Rosetta A.for purpose, plaintiff’s
room,and andthe defendant to into said buildingforbid enterthere

make,in anthrow herself did assaulthis and theforcibly way, upondid
and did with resist andforcibly him,hold of and forcedefendant, seize

room,into said and and wouldgoinghis thenpost-officebuildingoppose
andhave more further assaulted and beaten the defendant ifthereand

the said Rosetta.had not defended himselfimmediately againsthe
the did anddefendant then there defend himself againstWhereupon

Rosetta, aforesaid,as he do cause andfor thelawfully mightsaidthe
did and the said Rosetta andnecessarily moderatelydoing pushin so
out of his and did her resistance toway,her overcome hisremove

aforesaid,andinto said room for thebuilding using nopurposesgoing
than was and for saidnecessaryforce purpose.propermore

defendant saidthroughthe thereafterwards entered outsideAnd
was' then and as into saiddoor, there aforesaidopen post-office-which

as do for thebuilding,in said he lawfully might purposesroom
Lane,there,then andand with said inaforesaid, together compliance

in of said and ofpursuance Gilchrist,direction saidrequestandwith
servant, did aid and assist the said Gilchrist in takinghis awayasand

furniture, articles,from said room said andremoving post-officeand
into said and same to saidremoving thebelonging post-office,things

as the didhe do. And thenbuilding, might plaintifflawfullyother
forbid the defendant to enter into said post-office building.thereand

room, therein, and,and into said toaforesaid, and remainpost-officeas
did makehis said and arms anRosetta,with wife with forcetogether

didand With and armsdefendant,the forceuponand batteryassault
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buildingresist bisand and in saidoppose entering remaining post-office
assistingand andaforesaid,room as and did and bis aidingresist oppose

furniture,said as in saidGilchrist aforesaid andaway removingtaking
andarticles, ;and to said and thethings belonging plaintiffpost-office

ahis said did then and withwife there assault and beat the defendant
havechair, and and therefists,with their hands and and thenwould

nothadbeaten,further and if hobruised, ill-treated defendantthe
defendantimmediately defended himself them. theagainst Whereupon

did saidand histhen defend andthere himself theagainst plaintiff'
wife, didas he in doingfor the and solawfully might aforesaid,cause

andandnecessarily a and theunavoidably little beat bruise plaintiff,
did didway,remove the and his his andsaid wife out ofplaintiff

in saidovercome their resistance to his into andgoing remaining
hisaforesaid,and room for and topost-office building the purposes

and said in saidaiding assisting Gilchrist andaway removingtaking
furniture, articles, and no moreaforesaid,therefrom asthings using

aforesaid,force than andwas and fornecessary theproper purposes
nodoing to the saidunnecessary damage the and his said wifeplaintiff

AndRosetta. when the of saiddefendant first arrived at said door
aforesaid, assaulting,as and saidpost-officebuilding immediately before

wife,and of himbeating, the and his said heilltreating by plaintiff
andnotified theinformed and his said that he came thereplaintiff wife

with and for ofthe andpurpose into saidgoing buildingpost-office
room, at the and by Gilclmst,the of saidrequest direction the

as inaforesaid, order to aidpostmaster and assist the said Gilchrist
awayin and saidtaking removing furniture, articles, andpost-office
aforesaid,as and forthings the other and of gettingfurther purpose

said,and mail matter inobtaining any which then and there bemight
him,for said defendant.post-office

And so tile defendant that if andsays, then thereany damage
wife,to the said or washappened to his said the sameplaintiff

occasioned and caused saidby the assaults and batteries of the said
and wife on the and andplaintiff defendant, the necessary proper

defence of the defendant the same.against
Which are the same in ofsupposed introductorythetrespasses part

mentioned, allthis and the hathsame whereof the aboveplea plaintiff
in ofthe several counts his said And thiscomplained declaration. he

is toready verify.
ifWherefore he the his actionprays judgment aforesaidplaintiff

him have andto and for his costs.against ought maintain,
his Ii. HIBBARD.By Att’y,

3. as a ofThe third sets self-defenceup necessary justificationplea
assault.the

4. in of and en-alleges, justification breakingThe fourth theplea
did of as andthat the defendant the acts the servanttering*, complained

agent Gilchrist, by plaintiffof to saidone the leave and license of the
Gilchrist.
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count,5. Same as last to first without restriction.generallyaboveplea
6. generally.to the whole declarationpleaS$tme

“7. Same and andsecond,as after informedomittingtheplea
“ofhim,”notified the of the second the wordsplea,on second page

aforesaid,the facts and matters and.”
“ and8. Same as next after the wordsseventh, insertingtheplea

“ oftook the oath of as such assistant the wordsoffice postmaster,”
all which and hadthe then there notice.”plaintiff

theseventh,9. Same as towards the close ofthe omittingplea
: “And theseventh viz. when defendantplea the words following,

aforesaid, andfirst asarrived at said door of said post-office building
him thebyand ofimmediately illtreatingbefore said assaulting

andplaintiff and and informedivife,his said he notified the plaintiff
of intohis said wife he there and for the goingthat came with purpose

said the and the directionroom,and atpost-office request bybuilding
aforesaid,of as in order aid and assistGilchrist,said topostmaster

said in and saidtaking away post-officethe Gilchrist removing
andfurniture, articles, aforesaid, and for the otherthingsand as

mailand matter whichobtaining any mightfurther ofpurpose getting
him,and in for said defendant.”then there be said post-office

seventh, of theSame as towards the closeomitting10. theplea
“ forthat with andthe words he came thereseventh next afterplea,

“viz. : into saidof,” post-officethe words following, goingthe purpose
room, Gilchrist,and at the direction of saidrequest bythe andbuilding

inaforesaid, aid and assist said Gilchristas in order to thepostmaster
furniture, andarticles, thingssaidaway andtaking removing post-office

further of.”aforesaid,as and for other andthe purpose

S. A. thewhom was forBingham, plaintiff.with Gr.Carpenter,

in this the demurrer to thecase arisequestions uponThe principal
second, seventh, ninth, and tentheighth, pleas.defendant’s

- the makes for himselffavorable case which defendantI. The most
in assist-is that he wasis stated in his second and substanceplea,that

to himand, the aidat the of wentrequestant postmaster,postmaster,
office,and of and also to getfurniture theremovingin the property

but neverthe-mail, informed,of facts the was fullyhis which plaintiff
is, a newlyhim to whetherquestionless forbade enter. The com-

to the office and take thehas a enterlegal rightmissioned postmaster
the from thefurniture tobelonging governmentand thereofproperty

also orby force, anylate and whether heof thepossession postmaster
for mail. It ishis submittedforce enter themay by post-officeone

an officer of theis such that no personno ‘fight; (exceptthat there
toa enter thelaw, righthas evenlegalarmed with process)appropriate
elsewhere,in this orcase,in asaoffice, dwelling-house,whether kept

to late thetake from theforce, possessionmuch lessby postmaster’s
to it.belongingpropertypersonal

noof that inlaw, generaland well settled maxim theIt is an ancient
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his owntoman his own or redressrightsshall be to assertpermitted
law.byremedies providedforce. He must resort to thewrongs by

74;; Ros-98,3 2 sec.Ev.,3-5 and 120 Greenl. pageBlack. Com.
Assault144;291; 143,N. P. Bacon’s Abridg.,coe’s Or. Ev. Hamm.

11;11 N. H. v.; Elliott,and v. 540 Henry,O StateBattery, Sampson
;1868; ;36 v. Bing.Pick. O. 13 Pick.379-387 S. Anthony Haneys,

& K.; v. 1 C.Waistell,Newton v. 1 M. & G. 644 AldersonHarland,
; Peo-; ; v. 1 O. & P. 6Heed,358 v. 8 T. R. 78Bush,Weaver Tullay

■,,;v. v. M’ do. 256.Gowen,13 Wend. 379ple Cooper, Spencer
of theThis of the It runs widecase falls within none exceptions.
et1870, 429,forin the Am. Law Rev.question p. seepdiscussed April,

admit-is is notIf the view of author of that article soundthe (which
that question.it stands toted), upon grounds peculiar particular

; v.in cited HarrisColtman, J., Harland,Newton v. abovedissenting
6 N. II. 9.Gillingham,

II. In of thethe of notice to thethe other pleas, allegations plaintiff
cameforcharacter in which and of the which the defendantpurpose

isomitted;in and in our firstare either or casewholly positionpart
farsustained, allega-not it will material to consider how thosebecome

or thingtions are The submits that no mattermaterial. plaintiff
could a to hisrightthe defendant to use force effectgiv.e legal purpose,

lawunless made known to the Even an officer of the may,plaintiff.
as aknown,his is in be treatedunless some manner madeauthority,

1;a,9 note Roscoe’sease, Co. 69 and Eraser’strespasser. MacJcalley’s
856,871,PI.754;Cr. Ev. 1 Arch. Or. Pr. and ed.)(Waterman’s

872, Field,; 458; 321, ; Com.v.and 1 East P. C. 322notes 1 Hale
270, andalso, v. 12 Pick.; see, Nichols,13 Mass. 321-323 llsley—

of482,N. H. and as to the effectMorrison,Clossonv. 47 cases cited
to a lawfulunlawful means effectusing purpose.

defendant.for theHibbard,

un-in an indictmentarise, nottheseThe questions upon pleadings
ofanor indetainer,of andentry proceedinga statute forcibleder

break-an of forState,kind in behalf of the but in action trespassany
andclose,and the and theassaulting plaintiffing entering plaintiff’s

his wife.
law,to be of the commonThese are settled the rulesquestions by
andentryof forciblestatutes,-our statuteby any■unqualified special

and almostdetainer, 1791, substantially,in which embodiedpassed
same subject,theterms, of the statutesEnglish uponin the provisions

of ain substitute enactment1842, without anybeenhaving repealed
kind.like

and contradictionseemingthere is a of confusionThough degree
un-materially byinvolved',of the here occasionedpointssomeupon

distinctiondicta, theand by disregardingcalled for and unconsidered
ac-which areand thoseunder statutesspecialbetween proceedings
inalso differencesbyandlaw,to the course of the commoncording
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statutes,different as thejurisdictions to existence and nature of these
the injustification contained these more set forthparticularlypleas,
in the second is sustained the au-plea, fully by weight of'paramount

ed.,as wellthority, as sound 1by Ohitty’s PL,reason. 6th Am.legal
204; Cole, ; 431;v. 3 T. R. 292 v. R.Taylor Costar,Taunton 7 T.

v. 8Argent JDurrant, ;T. R. v. 1403 Turner 158 E.(8Bing.Meymott,
O.' L. ;v. Wilson,Davison 11 Ad. & Ell. N. S. 889 E. C.450); L.)(63

Bead, ;v. Wood, 150;same 905 v.Burling v. 4 Johns. WoodHyatt
;4 ; Leonard,Johns. v. v.313 Ives 13 Johns.jJTyatt, Ives, 235 People

11 504, ; ,*Johns. and Nostrand,note v. 9 50Van Wend. BladesPeople
v. 201;10 N. 713-721;C. B. S. v. Wend.-Higgs, Parmer,Jackson 9

;Davis v. 821;E. L. L.Burrell, Brewer,70 C. v. E. C. 370Pollen 97
v. Morse, ; ;Jackson v.16 Johns. 32 Yt. 82 Beeeher v.Scott,197 Mussey

Parmlee, ; ; Stevens,9 Yt. 352 v. 36 v.13 Pick. Minen-Henry,Sampson
; ;1 482 1Cush. Meader v. v. AllenStone, Galvin,7 Met. 147 Curtis

y.; ;215 Bichardson,Moore v. 1 6Mason, Allen 406 AllenMugford
y.; Stevens, ;76 v. 9 9-9 Mass.Winter Allen 526 Merrill LaGranja,

; vide,383 1870,Am.also, yeryLaw for for a learnedReporter April,
and exhausting discussion of the of landlordthe of a orsubject right
owner of to take and holdproperty by force.possession

case,These authorities are to of .it.this and decisire Theapplicable
postmaster, “newlywhether commissioned” or commissioned long

had anago, for similar soequal right reasons, far as there isand, any
adifference, 'reasons,forgreater as aright stronger matter publicof.
tonecessity, of ifby fferce,take thepossession post-office property

necessary, same,and to hold and' use the that an individual would have
to andtake hold his ifreal orprivate and,property, personal, forcibly

to force force for hisopposed, repel by sufficient defence and protection,
in the and efficient his If hadproper of official duties. hedischarge
failed to do this, he would have of todutybeen his theneglectful
government, was,whose officer he and to andrightthe Hispublic.

in thisduty regard right servant,were the and ofduty his the defend­
ant, hisacting by and norequest direction. The had rightplaintiff
to orprevent obstruct the execution this byof theduty entryopposing
of the servant and the of him,removal the was him­by butproperty

aself in sotrespasser He haddoing. not the elaimanyofpretence
or ofinterest his own to protect.

The asdefendant, also,assistant had virtue ofpostmaster, by his
alone,office tosubject onlythe control of his official thesuperior,
and itright, was incumbent on him to do the same withoutthings,

not,direction or He did didspecial request. as the defendants in the
orcited,cases oreject seek to the him ineject plaintiff, disturb the

of his land, anynorpossession of other in whichdwelling, thing he
to anyclaims have or title. Heright that whichmerely sought he

had take,an hisright to virtue of office as well asundisputed by by
the tolicense his and to the didplaintiff’s superior, which notplaintiff
and notcould claim firstany He was assaulted andright. beaten by

and his wife. He then then used force sufficient,andthe.plaintiff only
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himself, thesufficient, byand to defend andmore than protectno
inin set forth themeans and the manner picas.

fifth, thefourth, license the toallege byand sixth pleas plaintiffThe
in theGilchrist, enter the or room whichtopostmaster, post-office,

that theand remove the and avers alsowaspost-office kept, property,
Gil-of and ofdefendant did acts as the servantcomplained agentthe

revoked, did thoughwas nor thechrist, license never plaintiff,which
in itin whichits execution Gilchrist the mannerpresent, object byto

in-was Gilchrist entered and was thepeaceably, peaceableexecuted.
it de-of and in when theremovingthepossession property, engaged

tofendant assist him. His was the licenseentry justified bycame to
Gilchrist, of other of justification.groundsindependent

ninth,second,The the in the seventh,effect of averments eighth,
and that wasis, dwelling,tenth it not the but thepleas plaintiff’s post-
office, entered, isvice,liae the and that hewhich defendant subjectpro
only to and anthe restrictions liabilities attendant such act.legal upon

ofto the defendant’s fromauthority,Notice the plaintiff resulting
his and his inagency,office from averred several of thethough pleas,
was not cases in which ofauthorityThe notice of the sher-necessary.
iffs has been held andnecessary, involving only the liabilitiespowers
of 270,officers in process, Nichols,the service of like v. 12 Pick.Ilsley
and N.Morrison, 482,Olossonv. H.47 rest different andupon grounds,
can settle here.nothing

times,a toEvery citizen has enter a atright seasonablepost-office
for the of leaving matter for thepurpose mail, anywhetherseeing
mail him,matter foris there and ifthe same there bereceiving any,

other,and for the transaction of business connected with the office.
The law a continuous license forimplies those is notwhichpurposes,
revocable for causeexcept shown.special

The ofand the close orbreaking entering is theplaintiff’s dwelling
ofgist this action. The is isviolence mere andpersonal aggravation,

by Cole,covered ofthe the v. R.alone. 8justification entry T.Taylor
N,;292 Wilson,Davison v. 11 Ad. Ell. ;& S. 889 E. C. L.) Kings-(08

v. 3 H.Pond, N. 511.bury
Cole,It will here,be inobserved v. as twoTaylor counts,there were

—one for and and anbreaking entering, assault and inbattery expelling,
and the other assault and batteryfor the only. v. Pond wasKingsbury
“ close,for thetrespass breaking, andentering plaintiff’s andtaking

of Itdriving away fifteen the does notsheep theplaintiff.” appear by
or notreport whether there was a count for the of theseparate taking

“It was laid down as asheep. broadly by the court well settled prin-
of law inciple that, clausum atrespass justification ofquare fregit, the

entry will cover the whole declaration.”

Foster, J. to inThe be this allquestions considered case are present-
ed by the demurrer to the plea of the issue and thegeneral to second

allspecial which factsplea, bythe reliedcomprehends upon the de-
fendant as a for the The otherjustification alleged.trespass pleas
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from fact con-vary this in ofthe of certainonly allegationsomission
intained is anthe theresecond that in tlie seventh pleaplea, except— ”“ had theallegation ap-that the and there notice ofplaintiff then

and aspointment of Gilchrist and the defendantqualification postmaster
and assistant in the secondcontainedpostmaster, theomitting allegation

“thatplea, him and aforesaid.”Gilchrist informed of the facts matters
is,The notsubstance of the justificationdefendant’s attempted

that, Unitedmerely as theassistant an officer and ofagentpostmaster,
States government, prin-and also of his immediateagent servant—the
cipal, Gilchrist, govern-and of theagentthe an officerpostmaster,

andment, declaration, solelyincommitted the acts thecharged—lie
necessarily in that hisalso,his but,of and duty;pursuance right

the wereentry jus-and ofupon removal thepremises personal property
tified hisby the and to princi-license thepermission by plaintiffgiven

inGilchrist, andpal, that the the committedassault wasupon plaintiff
alsoself-defence, Heand was force.with noaccompanied unnecessary
thetoattempts insisting uponhis into thejustify entry building, by

of a ofright gettingcitizen to enter a for thepublic purposepost-office
his makingmail-matter, that he there for thatwentalleging purpose,
his errand known to the /plaintiff.

willWe first theby plaintiffconsider the of the licensesubject given
to mind allegationsin all theGilchrist, bearing that, demurrer,upon—
of the defendant toare be as established facts.regarded

ofIt thethen, plaintiffthat with full notice on the ofappears, part
asthe and defendantand of Gilchrist theappointment qualification

fromand assistant and informationpostmaster postmaster, special
room onthatGilchrist he and to to thegointendedproposed post-office

“ there-awaythe thirtieth of and and takethen and there removeJuly,
furniture, articles, post-from the and to saidother things .belonging

thenandoffice, same to thebuilding,”remove the another plaintiff
“ license, and per-and thereto, consent,there assented and hisgave

removeandmission that should awaysaid Gilchrist and takemight
thatfurniture,said It alsoarticles, appearsand as aforesaid.”things,

direction,Gilchrist, histhe defendant was and acted underbyemployed
andin the take and to theattempt property,to of removepossession

that his thisnecessaryassistance was for purpose.
entrytheconnection,It not consider,is to in this whetherneedful

underandvirtuteof Gilchrist the was officii,premises justifiableupon
officer toin a alaw, dutyauthority whereby being imposed upon public

be performedtake of such could notdutypossession public property,
anan nor whetherwithout the of theentry upon premises plaintiff;

to theoffrom the thedutylicense bemay presumed, plaintiffimplied
underand theits circumstancesgovernment legally appointed agents,

orlicense562-570,of this case 2 Bouv. Inst. which(see passim),
defendant, post­assistantwould as well to theextend theauthority

v.Gilchrist, andmaster, as to his immediate superior principa­ —Boodyl­
to; licenseStates,United 1 W. & M. 150­ hereThe because express

isGilchrist and established.averred
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“ license,:consent,that the hisThe plea alleges plaintiff gave
and re-that said and take awayGilchrist shouldpermission might

”move the public property.
“ where, terms,A is it authorizes tlie per-­license in directexpress

damforan nee of a owns a author­act,certain where a man who—as
izes mill: in this case theto draw water from it hisneighbor to
licen. has a 2 Bouv.to enter the the water.”right topremises get
Inst, consideration,T. A willbare license, withoutparole though
furn: an be afor act which otherwisejustification trespass. Marston v.would

479;Gale, ;Man v.24 N. H. 177­ Sanborn,Batchelder v. ibid Rawson
Morse,son v 4 Pick. 127.

Sr cense, extendingasthough ordinarily personal,regarded
itonly to whom is willarty applyneverthelessexpressly given,

jto ai fromlicensee,the and servants of wheneveragents the
the < it an license.^stances can be that waspresumed there implied
to such as a awhere license to a man to removepersons, is given—“

matter, which theweighty requires of several otherassistance persons.”
2 Bouv. Inst. 568. A tolicense a man a bank safe wouldto remove

a license to as as re­imply many servants of licensee beshqpldthe
for Ahis doquisite assistance. tonecessarilylicense theimplies right

Land,without which the act andeverything cannot done. Taylor’sbe
Ten., ; Galvin,sec. Curtis 1766­ v. Allen 217.

inThe this case fact,is conclusive this and establishesjalea upon
the license to the defendant. It thethat Gilchristalleges requested

“defendant to assist and thathim, it was and innecessary proper,
order that said- shouldGilchrist be con-able and have sufficient force

andveniently furniture, articles,to take and saidproperly away remove
and aforesaid,from saidthings room as thenthat he shouldpost-office
and there be aided and assisted by the defendant.”

Undoubtedly a is executed;bare license it is butrevocable before
irrevocable,sthere are licen0' which are to anthey entryrelatethough

+1 “and landupon estate,of or real and asarejupation by parol;
fo.where, ce, the license is with toconnected the titledirectly

pt which the licensee from atpersonal y the licenser theacquires
time the lick is the is inter-­whereby license with angiven, coupled,
est. and,are one sells on his ownpersonal land,chattelsThus­

a them,before reasonable time to remove the to enterpurchaserforbids
360; Prop.aal ­ ­ ­ a he couldlicense which not revoke­

34;*­ ­ 8Sikes,Nettletonv. Met.4­ Wood­ v.
Manley, 11 Ad. & ns­ 525;­ ­ v. v.11 Conn. WhiteCamp,0­
Elwell,­ ­ ­ Me..1­ 48

And it is said that An it is said thatonwith an interest is where thepled
a license also a to it:party, obtaining thing, acquires doright

in such case the autliorit is itmerelyrred not a permission;
amounts to a and it third Bouv.maybe to a 2grant, assigned person. 2 Bouv.
Inst. 568.

It is not to the condition of such a license that theindispensable
or title to the to should have beenright sought beproperty removed



-v. [Grafton,STERLING WARDEN.

land and re­derived enter on tliefrom the licenser. license toThe
move an and sointerest, assign­the is a withlicenseproperty coupled

irrevocable, theable and if to ofpossessionthe licensee's theright
source,is from theproperty grantingderived another provided party

the of thingslicense has to the or other conditionassented contract
oftorightthe licensee the title or the thewhereby gains possession

thedutythe ofAnd such assent inferred from themay beproperty.
thewhichlicenser to contract or fromthe circumstancesrecognize
theother enteringis A cannotparty’s justifyderived.right person

the circum­close of to his without showinganother take own property,
did notthere,stances it he heallegesunder which came even though

; 2do Selw.8 186­Bing.v.any unnecessary damage,­ Anthony Haneys,—­“ “ sayN. P. 1342; all tho old authoritiesbut,” Baronsays Parke,
heanother,that ofwhere a his own close the goodsparty uponplaces

for thegives to the of them an license to enter purposeowner implied
; Scott,of & 483­ v.Patrick v. 3 M. W.Colerick,recaption.” Mussey

32 Vt. 84.
of theand controlHere, Gilchrist his to thetitlegained possession

and controlTo that right,from the United States.property possession,
licenseAnd athe so Gilchrist acquiredassented.plaintiff expressly

not derivedand title werewith an the interestcoupled interest, although
Vaughan,license,afrom And of the effect ofthe as instancesplaintiff.

AC. J., 331, dispensationin Thomas v. Sorrell, says,Vaughan Rep. —“
interest, proper-or nor 'alters nor transferslicense noproperly passetli

it, hadwithoutty which,in an action lawfulonlybut makesanything,
seas, in a man’sto huntbeen unlawful: a to thebeyondas license go

license,withouthouse, which,to into his are actionspark, onlycome
and carry'had to hunt in a man’sbeen unlawful. But a license park,

; a in a man’s ground,to cut down treedeer killed to his own useaway
as touse, licensesand it after to his ownthe nextcarry away day —are

tree; carryingas to thedown the butthe acts of andhunting cutting
to licenseSo,aredown,and cut grants.the deer killed treeaway they

himto warmwood in chimneya man to fire themeat, myto eat ormy
him,wood, warmingandfiring myas to ofby, eating,the .actions
thatthose actions; is tonecessarilyare licenses but itthey consequent

in woodand thein the meat eatenbemy destroyedproperty may
and asdirectlyand notconsequent,as in some casesSo, byburnt.

myand alterdestroy property.”licenseeffect, máyits a ordispensation
843,W.Leadbitter, 13 says,—­v. M. &Alderson,inAnd Baron Wood

is oftenis a licenserevocable; but that which called“A license ismere
is connected with-­license; it orthan a often comprisesmoresomething

revokeit incannot,has general,a and the who giventhengrant, party
which it was incident.”to his togrant,it so as defeat

which were34,Ad. & E. it that goodsv. 11 appearedIn Wood Manley,
defendant, and that thebysold to theland weretheupon plaintiff’s

wasa the buyerwhich the wassale, party,of to plaintiffconditions the
afterthat,It was heldgoods.and take theto allowed to enterbe

And thelicense.not countermand thecouldsale,the the plaintiff
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take,entered to and the tres-having having broughtdefendant plaintiff
and defendant and and athe leave licensehaving peace-pass, pleaded

was heldentry take,able to to which the de injuria,plaintiff replied —it
verdict,that the defendant was entitled the it thatto though appeared

andhad,the between the and the locked theplaintiff entry, gatessale
enter; andforbidden the defendant to the defendant had broken down

“the and to as saidgates, entered take the the wasgoods, plaintiff,”
“J.,Williams, contract,assented to the terms of theby having put

intohimself a situation from which he not withdraw.”could
It is not necessary, remarked,as before that an in lawauthority

to enter into and the anbythe takepost-office public agentproperty,
of the for that should begovernment duly shown,authorized purpose,
or from the of case,circumstances thepresumed, although perhaps

andsuch and of would beauthority right, it,the means aexercising
assent, license,fair conclusion. to andlegal The and enterpermission

is ;take the in this and if ofgoods authoritycase the aexpress pur-
chaser of goods vendor,from the andlicense to enter removehaving
them, becomes an authority with an andinterest irrevocablecoupled

a fortiori, itassignable, would seem that a license freely by thegiven
who never had in the and whose toparty any goods, right theproperty

office,had been hispossession byterminated removal from license—a
to his office,successor ingiven entitled law toby the of thepossession

not be as a of moreproperty, regarded license restricted char-—could
acter. Under the defendant’s he inplea, may a license law orprove

fact,in or 4 Bouv. Inst.express implied. 57.
Moreover, revocation,the no inpleas terms norallege by implication,

Gilchrist;of the to andlicense we have license,seen that such by
necessary aconsequence, license to suchimplies employ agents, ser-
vants, and assistance as be tomay requisite make the license effectual.

If it be said that the licenser to the andmay'reasonably object entry
ofremoval such a of asgoods servant the licenseeby tomay happen

be obnoxious for topersonally former,reason the it isany sufficient
to that suchsay objectionno is suggested by the andpleadings; on de­

suchmurrer, excuse for an revocation is notattempted toopen the
If the suchrelied theplaintiff. plaintiff grounds, defendant hav­upon

license,aing coextensive with all ofpleaded the allegations trespass,
the was bound to byanswer or newplaintiff assignment, orreplication

stand concluded his 1byelse demurrer. Pl.Chitty *624-687, passim.
Another isconsideration thesuggested by Itimportant pleadings.

“is shown that when the defendant arrived at said post-officebuilding
aforesaid,as and all when he induring the time was and about said

room, forth,and as is hereinafter set said Gilchrist wasbuilding in and
andabout said room for the andbuilding was inpurpose, engaged the

business,work and of and removintaking away furniture, arti-gsaid
cles, and as aforesaid.”things

itSo that would seem that the defendantwhen entered the building,
regardful license,the as well of his as his hadduty aban-plaintiff,

Gilchrist,doned the and control of the togoods andpossession that
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;license bad atherefore and license ex-substantiallybeen executedttxe
Ince,is not v. 7 682.Bing.ecuted couutermandable. Liggins

in the is an action of tres­first count declarationBut'the plaintiff’s
clausum, and the of it in the to thegist injury posses­liespass quare

if un­v. Manter, assault,22 H.N. 472­—­the subsequentsion—Brown
ante;Manter,v.mere matter of Brownbeing aggravation.justifiable,

315; ;H.Stearns, Simonds,22 N. N. 363­v. H. Ferrin v. 11Chellis ­
shown,3 Term. 292. if of is theentryv. And theCole, rightTaylor

action, and* theentirely,as it rests failscount,so far the firstupon
merely.assaultcannot recover of theupon proof subsequentplaintiff

isthingsorauthority givenlicense to and do certainWhere the enter
isauthority giventhealthough to whom thethere,theby party, person

suchacts,of a yetcommission besubsequent trespasser,themay, by
as to make thatentryacts will not affect the sooriginalsubsequent

theby butsanctioned the apartywhich was complaining trespass;
1342;2will N. P.acts amount toonly Selw.trespasses.subsequent

Johnson, 8 N.v. H. 220.Wendell
“513,v. 3 N. H. a well settledPond,In it is said to beKingsbury

ofthat, in a justificationof law clausumtrespass quare fregit,principle
in this casedeclaration,”the whole the courtwill coverentrythe

of Ch. J. 1 Str. 61—Yelv.­ 12­Parker, who citedargumenttheadopting
; and the v. ante.; Cole,Salk. 642 court cited6­ 2 Taylor

that licenselicense of the abusebyA soentering party mayperson
action, as,for thatmake himself liable abuse someby appropriateas to —

in this toonlyif license case had extended permissionthefor example,
havemightthe to the partywithout remove theright goods,to enter

ifbonis or,in de for of the goods;liable the removaltrespassbeen
he be held liablemightand wereforcenecessary aggression employed,

assault; inin liable tres­an but neither case would he beforin trespass
v.36; Richard­v. 13 Pick. Mugfordclausum. Henry,pass quare Sampson

; v.son, ; Stevens, 526,v. 9 530­ Merriam Wil­6 Allen Allen76­ Winter
“Buller : TheCole, says118. In v. Mr.10 Allen Justicelis, Taylor

onlyand jus­for thebreaking, entering, pleafirst count is expelling;
it: and thatand a cause forentering, goodshowingtifies the breaking

count; and areenteringthe first for the breakinga full answer tois
of aggravation.matteraction,of and the isexpulsion onlythe thegist

to of the hehad wished take advantage expulsion,If plaintiffthe
accord­for,the matter in a new assignment,shown specialshould have

thatcase, in whichhe should showto the Sixing replyCarpenters’
ab initio.amakes the trespasserparty

claim.disclose another answer to theyet plaintiff’sThe pleadings
enteredthat the and room which the defendantbuildingIt appears

which, dwelling-with thethough connectedbuilding plaintiff’swas a
was or-door, also a door whicha side had outsidehouse by separate

It at thisinto wasfor and out of-said office.useddinarily passage
for and en-admission,that the defendantdoor, other,and no applied

“ used, solelybeingand room then and therebuildingtered. Said were
andpost-office,and of saidfor the businessexclusively, purposesand
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Inalways bad so the of said thebuilding.”been used since erection
“seventh, and it that when the defend-second, tenth is allegedpleas

ant aforesaid,first at of asbuildingarrived said door post-officesaid
and of himsaid andimmediately beating, illtreatingbefore assaulting,

and saidby wife,the his he notified and informed the plaintiff'plaintiff
and his said ofwife that he came with and for the get-there purpose

and and inting mail-matter which there beobtaining any might then
said for saidpost-office him, defendant.”

The admits ofdemurrer the defendant’s declaration andpurpose
and it.intent, truth ofthe

Is not this ?a answer to of andbreaking enteringthecomplete charge
If such facts do not warrant the of law that theconclusion party

andmight the consent of the enter thelawfully, against plaintiff,
for the be thatbuilding indicated, they-can there doubtpurpose any

furnish anabundant evidence of bylicense theimplied party, —a
license with an interest and not ?revocablecoupled

We think the would be to learn that citizenpublic surprised any
has not a to at allright hours,enter the seasonable and in apost-office

manner, for ofthe hispeaceable purpose mail-matter.getting
If a man may an inn orentering into housejustify public without

the leave of first asked, because,tha.owner when manaspecially pro­
fesses the of inn or house,such he akeeping public thereby gives gen­

212;eral license to to Bl.any enter his doors—3 Com. Mark­person ­
523;­ham v. 8 N.Brown, H. a man who a store for thekeeps sale—­if

of ismerchandise to license all topresumed enter who comepersons
there for lawful the same arises in allpurposes; presumption cases—if
where a or invitesperson expects to come and withpersons him,deal
let his business be what it may 568,Bouv. Inst. more may—2 —much
•any hisperson justify entrance into the andplace appointed provided
by the government, at the and without topublic charge theexpense,
citizen, for transaction of allthe business theconnected with postal

ofservice the country.

the case the itUpon by would seem to bepresented pleadings, unnec-
to mainessary the considered inpass upon question counselby argu-

;ment but as the ourto view ofsuggestions presented may become
a cause,future trial ofpractical importance the we have consid-upon

ered them, and are to the of the court theprepared express opinion upon
incase the in it hasaspect which been inmainly regarded the argument.

that,The anydefendant contends orindependent of express implied
license to righthimself or his had tohe the enter thesuperior, post-

force,office ifby -necessary, and the will of the foragainst plaintiff,
the of the to ofremoving the whichpurpose public custodyproperty,

virtn.de,he was and resistofficii, byentitled to force sufficient for the
the effort of the and his to thepurpose wifeplaintiff prevent acquisi-

•’tion of the property.
If the defendant is tounquestionably entitled the immediate posses-

ofsion the and the retains thatplaintiffpublic property, possession
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todefendant resortwithout of as inright, case,this must thepretence
?and or maysubmit to its andlegal delay expenseinevitableprocess

hisforce, asserthe, by unnecessarysummary proceeding, without
takeand, by entry possessiontherights, upon of thepremises plaintiff,

of the him ?property wrongfully witliholden from
ownthat his rightsis said the law not man to assertdo.es apermit

theor to his force, principleredress own aswrongs aby general—and
toalwaysis is notwholesome;sound and itbut we thinkproposition

maintained,be asserted and qualification.withoutrigorously andIt
defendant,or theGilchrist,The positionsrelative of the addplaintiff

I of thehis not at theservant, periodwere those of landlord and tenant
anal­a strongof thatthe but was so similarexpiration tenancy, it far

defendant’stheis ofbetween the form and substanceogy presented
thetenementum, givesin whichthis andpleas case the of liberumplea

a sufficientthat, pos­color. Thisplaintiff admitsapparent likeplea,
butwrong-doer,in the asession to anplaintiff actionsupport against
anddefendant,denies the therightful asplaintiff’s possession against
fora andasserts in theright entry possessiondefendant to immediate

the defend­of whichthe to the ofpurpose taking goods,the possession
316; Doe v.2 Pl.1101;ant was Saund.entitled. Pl. & Ev. Steph.

Ad. & E.10 763.Wright,
clearly English law, stronglyIt is prepon-the theand, believe,as we

lies againstof the actionderating coiirts,American that no civilopinion ‘
the demiseda landlord for with ofregaining forc'e the possession

foronlyunless there is an then suchpremises, force,excess of and
excess.

ishasIt remarked that “A to possessionbeen tenant whose right
forfeiture, byorterm,either the ofby bydetermined hisexpiration

and himselfsufferance,to andnotice who is a atquit, therefore tenant
to immediatelessor,a histreat is entitledwrong-doer, may yet who

a and, trespassas maintainon hispossession, trespasser, relying right,
haslatterhim, of theclausum theagainst merely becausequare right

if notasserted, thatbeen seems so aforcibly extraordinary proposition,
the clearestby statutes,warranted words of butnothingtheexpress
the removalit; and,from their ascouldimplication language justify

andentry,of the tenant or after act ofis but theupon a ofentry part
itsthe for justifi­on of thelegality possession gaineddepends thereby

mustcation, goodsthe action for assault or tenant’sfor removal of the
Am. Lawor withstand fall the action of clausum." 4trespass quare

Rev. 430.
inand. The statutes of forcible and in England,detainerentry

invariablyof specifythose the United States theywhere still prevail,
them,; underandthe incurred these andstatutes,penalty proceedings

isnorentry,in no affect civilthe of act of forcibleway character the
civil or common law them.any to be fromliability implied

In 1 the deter-landlord,v. onBing. 158,Turner thewhereMeymott,
a crow-bar—will,mination of a at the withtenancy broke into house

andhouse,absent, in thebeingthe tenant but left furniturehaving
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It must be thatsaid,court admittedresumed possession [the—“—the
Ifhad in had useda to take some heright way.possessionlandlord]

in forforce, itself,that is an an offence theagainstoffence but public
which, has he indicted.” And the court sethe done bewrong, mayif
aside the the landlord action ofverdict in theagainst trespass guare
clausum.

Scott, 84,This case is and in v. 32 Vt.indorsed approved Mussey
Bennett, J.,where In the ofcase thesays, personal property, party—“

injured act,have redress his what is termedmay by bymere recaption,
this must not in a athough manner,be done riotous or attended with

breach of the peace.”
In 292,v. 3 T. R. toCole, the seems be in­Tayler clearlyprinciple

timated, if not in terms that a be ac­legal canexpressed, possession
anquired by made with such force as toentry, bethough punishable

under the statutes of forcible and detainer. In theentry delivering
Kenyonofopinion said,the Lord It is true thatcourt, persons—“

force;aonly are not to assert that if vio­having right, right by any
lence be it ofused, becomes a criminal andsubjectthe prosecution;
that is the Shower,amount of the citedcase from which was a proceed­

undering the for astatute forcible case referred to isentry. (The
Rex v. Deane, ;2 this is aShow. But not criminal85.) prosecution
and the ais, a ofquestion whether person having right possession,
may not ifit,assert he do not the laws of hispeaceably transgress

I think he for a acountry. may; who has ofright entry mayperson
enter and it,in andpeaceably, being retain thatmaypossession, plead
it is his soil and And case,freehold.” in the same aJudge Ashuest,
“ careful law,” said,of the whoexpounder No has aperson right—“
of enti'y into lands can be as a forconsidered thattrespasser asserting
right, unless it be attended aswith such acts of violence will subject
him ato criminal prosecution.”

Bullee Grose,and Judges, concurred.
In Costar,Taunton v. 7 Term 432, is,the head note tenant,Rep. —“A

over afterholding term,the of his distraincannot his land-expiration
lord’s cattle, which were ofput theupon premises by way taking pos-
session.”

In this Lord KeNYON iscase, The case too forsays, plain argu-—“
ment. a yearHere is tenant from termyear,to whose aexpired upon

and innotice to because holds over defiance of lawproper quit; he and
justice, entryhe to of hisnow convert the lawful landlord in-attempts
to a If an action had been it istrespass. brought,of cleartrespass
that the oflandlord could have under the liberum tene-justified plea
mentum. If with a handindeed the landlord had entered to dis-strong

apossess force,the tenant he have been indicted for forcibleby might
but can no to the land atentry; there be doubt of his enterright upon

the of the term. There is the forslightestexpiration pretencenot
him as inconsidering a this case.”trespasser

Kenyon remarked, Durrant,And Lord in 8 T. R.v.again, Argent
In and if403,­ the not hetrespass, mightdefendant pleaded guilty;—­“

yol. lx. 16
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inat wasin evidence that the of the the freeholdgive time trespass
command,one, entered,and washe,such a and as his servant hisby

mightsaid,the : and it was that the so be wellquestion sameby Coke,
1 Leon. 301.enough,” citing— 354; Bart­And see the Dodd Termto same v. 7 Rep.Kyffin,effect ­

Ireland,holomewv. Andrews 108.
de­In Ev. it thesaid,Gilbert’s 258 is In on not guilty,trespass,­ —“
S.,inin J.may rightfendant evidence that of freehold wasgive the

entered; byand that he his command for if enteredthe defendantby
S.,it entered,the the as if S. and consequent­command of J. is same J.

andentry,if S. is him thebyJ. hath the the estate vested inly, right,
nothe is on thetrespasser plaintiff.”defendantconsequently

M. down the437, Parke, B., laysIn v. 14 & W.Harvey Brydges,
“ commit­a haslaw in these terms: Where breach of beenthe peace

land,a in hisfreeholder, who,ted order to ofby get possession
will,hisa of itholding againstassaults person wrongfully possession

thethe in shapethe freeholder be toalthough may responsible public
an is the otherentry, party.of indictment for a forcible he not liable to

I that is a good jus­cannot see how it is to doubt itpossible perfectly
thetification, the in of land againstthat was theplaintiff possession

itdefendant, owner,will of the who was the and that he entered upon
com­in so of wasdoingeven a breach theaccordingly, though peace

Aldeeson, B.,mitted.” concurred.
v. 10 C.And this has confirmed infully Higgs,doctrine been Blades

371;also, DavisonN. v. B. S.Brewer,B. S. 713. Pollen 7 C. N.See,
; v.E.Wilson, Law)­v. 11 Ad. and N. S. 890 Com.Eng. Burling(63

821;;N. 905­ B. Pat­Read, Burrell,11 Ad. and E. Davis v. 10 C.S.
Colerick,3 &rick v. M. W. 483.

an land-is,The result of then that theauthority entry byEnglish
is to of bylord with force the extent theillegal only penalties provided

detainer,the statutes of and or other criminalentry process,forcible
inferredand that no law action is to beright byof common the tenant

from statutorythe prohibition.
If as indi­cases, law,turn now the American we find thewe to shall

cated even more andby English authorities, strongly unequivocallythe
decisions,Such without disturbancemaintained. is the of thepurport

Massachusetts,inof the one in States ofcurrent, direction, thesetting
Carolina, Jersey,NorthYork, Pennsylvania, Carolina,New South New

in AndKentucky, and some otherMissouri, jurisdictions.probably
State,in our own the not to have beensubject does seemalthough

asdiscussed the has regardedbecause beenlargely (perhaps principle
to admit authoritiesfirmlytoo established of serious thequestion),

1Cantillon,in v.the direction. See Wildesameunmistakablypoint
; Wood, Leonard,150;Cas. v. 4 The v.123­ Johns.Johns. PeopleHyatt

235;504; 13 16 Johns.Ives, Morse,11 Johns. Ives v. Johns. Jackson v.
197; ;229­ 9Olmstead, Farmer,Erwin v. Jackson v. Wend.7 Cow.
201; Tanner,v.Nostrand, ;The 9v. Van Wend. 50­ LivingstonePeople

LansingN. Y. C. 164; 198;14 The v. 52 Barb. S.Field,People
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Janson, Ream, ;467; 31 Pa. St. 304­;242­ v. v.Kellam Pa. St. Zell17
;; Hannahan, 1 Strob. 313­Overdeenv. 1 & S. 90­ Johnson v.Lewis, W.
;J. Marsh. 599­File, ; Frame,v. 1 & Tribble 7 J.Walton Dev. B. v.567­

221;Parmele, 352;v. 9 v. 15 Vt. HodgedenBeecher Vt. Yale Seely,
v. Scott,504; 82; Jackson,v. v.Hubbard, 18 32 Vt. ToddVt. Mussey­

525;2 26107; Dean,Dutch. Fuhr v. Mo.Krevet v. 24 Mo.Meyer,
; ; ;116­ 13 Pick. 36­v. v.Morse,Rawson 4 Pick. 127­ Henry,Sampson

171; ;Stevens,Meader v. v. 1 Cush. 485­Stone, MugfordMet. Miner7
Richardson, 11;;v. 6 99 Mass. Curtis v.Allen 76­ Hilbourne v. Fogg,

v.Galvin, 406; Stevens, 9; Mason,1 Allen 215­ Moore v. ib. Winter
; Willis, ; 519;Allen 526­ ib.Farmer,Merriam v. 10 Allen 118­ Pratt v.

383; 169;la Cram,Morrill De 99 Mass. v. 1 N. H.BrownGranja,v.
Pond, 511; ;v. 3 H. 11 N. H.N. Ferrin v. 365­Symonds,Kingsbury

315;Chellis v. Morse,22 N. v.Stearns, Rockingham, June,H. Forsyth­
1870, not Landlord andyet Taylor’s Tenant,see sec.reported;­—and

; 1782 Washb. R. P. 541.540,
“In v. is ifWood, 150,4 Johns. it held that a aHyatt person, having

legal ofright land, force,on entersentry mayhe be indictedby though
for a breach the heyetof is not liable to a action ofprivatepeace,

for oftrespass at the suit the who has no and isdamages person right,
turned out Spencer,of ItJ., be laidpossession,” saying, may—“
down as an axiom, that no man can claim ofrecover a torightupon
property against another, to thewhose are su­rights subject-matter

toperior those of so for aclaiming damagesthe violation ofperson
his law,Atsupposed rights. common and to the tostatutesprior pre­

existed,vent aentries,forcible ofrightwherever theentry disseisee
might the P. ch.lawfully regain by C.,force. Hawk.possession (2 64.)
In a case to the ofbearing analogy present, thepersonal property,

ofright exists, thewith caution that it be notrecaption exercised riot­
orously, by a breach of the for shouldpeace; these theaccompany

act, the would thenparty be answerable but orcriminally; the riot
force would anot confer on a hadright none,who nor wouldperson
they the owner of the a itsubject chattel to restoration of to one who
was not the owner.”

"­above, 64,Hawkins, C.,cited is thus P. ch. p. He(2 29): who is
of hiswrongfully maydispossessed goods, justify the ofretaking them

by force from the ifwrong-doer, ;he refuse to redeliver them for the
violence which the ofthrough resistance thehappens wrongful pos­
sessor, fault,to his ownbeing originally owing him nogives just cause
of complaint, inasmuch as he have itmight prevented doing as heby
ought.”

In Farmer,Jackson 9 201, Nelson, J.,v. Wend. after declaring the
as in v.principle Wood,asserted and inaffirmed Ives v. Ives,Hyatt

says, This harsh, and to theposition, dis­apparently tending public—“
turbance and individual isconflict, abundantly bysupported authority,
and must be considered the of 174;law the 3 Bl.land,” citing 5,Com.— “1 274;Hawk. R. 43, &c.,7 T. &c. He Itcontinues: was the
abuse of this to selfsummary power right byone’s where theentry,
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numerousof the stat­riglit entry existed, Englishwhich rise togave
our olddetainer,utes and of which act was sub­entryforcibleagainst

; in the common law remedy bya and these acts andstantially copy
ofare to found the thus forci­only partyindictment be the protection

-force, inthe and some casesbly They punish certainlydispossessed.
civil isof the but so far as thepossession, remedymake restitution

concerned, there is none but- is those acts.”bywhat afforded
no entryYork Revised that shall beThe New Statutes provide

lands but in cases isentryinto or other whereanymade possessions,
manner,law; in aand case in not withsuch aby peaceablegiven

this statute,hand or multitude of Commenting uponstrong people.”
1Fields,in The v. Lans.MORGAN,J., the recent case ofvery People

advanced242, In some cases have the doctrinefewsays, judges—“
to the is unlaw­possession,even the entitledany entry, bythat person

if of in Such a view ofagainstmade the will theful, party possession.
of our own courts,is to andstatute the decisionsclearly contrarythe

of Our statutes dolaw 1 R. P. 540).to the the Washb.(seepolicy
anthe of in action ofwith common law justifying,not interfere right

entry.”clausum afregit, even forcibletrespass quare
InmayVermont cases to be Beecherconflicting.The seem somewhat

is that352, Redfield, J.,9 It now well settledParmele,v. Vt. says,—“* * ** beland, may forciblyin ofquietan intruder possession
* *owner, Iffar land is concerned. thethe so as thebyexpelled

on the ofof a breach of the and trespass personowner is guilty peace
isintruder, is tres­that,he liable for hut Msthe possession lawfuland

to the is Yaleto lie And same effectagainstwas held not him.pass
504.v. 18 Vt.Hodgeden Hubbard,Vt. and221,v. 15Seely,

aDustin 23 Vt. court held different doc­631,But in v. theCowdry,
the thenof recent deci­the decision thetrine, upon authorityplacing

6644,G. and v.Harland,Newton v. 1 M. & Hillary Gay,sions of
cases,of these re­court,P. the after a full284,& considerationC.

ofis of the courts WestminsterThis the latest declarationmarking, —“ * * to adddisposition anythingthis noWe havesubject.Hall upon
from decisionsderived theto the true construction of law asin regard

of thethink the decisionsHall,courts of Westminster and weof the
construction of ancientas to the common or thecourts lawEnglish

ofregarded authority.”are to be paramountstatutes
v. and NewtonGayNow, theseconcerning English cases,­ Hillary—­

.intwo which seem to beonly oppositioncasesEnglishv. Harland (the
is sufficientotherwise uniform current of English authority),to the —it

from theB., dissentinginthat, case, Alderson,the latterremarkto-
of the formerauthoritythe of the thecourt,of deniedmajorityopinion

decision, in v.was disowned Harveywhich subsequentlynisi priiis
Harland437;& W. Newtonv. was"14 M. that ofauthoritytheBrydges, ”“ Burrell, 825;C. B.v. 10Creswell, J., in Davisquestioned bymuch

Brewer, S. 373in 7 C. B. N.substantially (opinionoverruled Pollen v.
cases,; shakenof bothEarle, authorityC. and that theJ.)­by supposed

cases, rejectedwas expresslyseen theby subsequent Englishhavewe.as
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in the B. N.recent of Blades 10 C. S.case v.comparatively Higgs,
713.

“And, still, and ofregardful so, the paramountproperlytherefore^”authority law,of courtthe decisions as to the common theEnglish
in at conclusion, Scott,Vermont came last to the in v. beforeMussey
referred to, that where a a oflandlord, violentlyhaving right entry,
broke tenant,into the of theduring the absencepremises temporary
he was considered nevertheless to have a lawfulacquired possession
thereby, tenant;which therebyhe defend force themight by against

Ifsubstantially its decision in Dustin v.overruling previous Cowdry.
the court in v.has in a still recent casemore (WhittakerVermont

38 Vt. itsPerry, 107) reaffirmed the doctrine of Dustin v. Oowdry,
forrespect the of dimin-­Westminster Hall would seem to beauthority

nislied, unless, as it us,occurs to the and later in thatearlier cases
State may, a carefulupon cases,examination of inthe facts the several
be found, after notall, whole,to be seriously nor, theconflicting, upon

toopposed the Sogeneral course of andEnglish authority.American
it will be found on examination that ofsome the earlier Massachusetts
decisions are founded the of theupon supposed authority exploded

Harland; while,cases of v. and Newton v. the laterHillary Gay
in fullcases"iiiTíIat~State‘'áre accordance with the modern doctrine.

thisPerhaps remark to the first ofapplies only casereported Samp-
son v. 11 Pick. 379, Mr. WildeHenry, where Justice down thelays

“broad proposition that the law does not allow one to break theany peace
and forcibly to redress his He of forceprivate wrongs. may make use
to defend his lawful but,possession; he has nobeing rightdispossessed,
to recover possession by force and aby breaclnof the ”—apeace propo-
sition not very inobjectionable abstract,the but which is not toalways
be inreceived its unrestricted terms and without It wasqualification.
a mere dictum of the learned not case,called for the whichjudge, by
was for antrespass assault, in which the defendant claimed the right,

“as instated the ofopinion court,the not of theonly breaking open
andhouse thereinentering violence,with force and but also com-of

anmitting assault awith dangerous the realweaponand purport
and substance of the decision is for,all that the case called namely,
that inasmuch as used,force for animproper lay.was assaulttrespass
In the same 13case, Pick. 36, it was held thatexpressly trespass

clausum did not lie.guare
Stevens,In Miner v. 1 Cush. Wilde482, Judge with approvalcites

those and New YorkEnglish cases which behold.that maypossession
andregained force, that inby clausum not lie suchtrespass willguare

a case, and declares this to be the law of Massachusetts, notwithstand-
theing statute against forcible and same effectentry detainer. To the

is Curtis v. Galvin, 1 215,Allen and Moorev. in both406,ib.Mason,
entry forcible;which Stevens,cases the was and in 9v. AllenWinter

526, entry men,where the was owner,made the fiveby byaccompanied
the tenant being force, J., the tenantejected by Bigelow, saysC.
“ was toliable be if itejected wasby force, reasonably,used without



238 [Grafton,STERLING u..WARDEN. .

a thebreach of the and not tocommitting disproportionatewaspeace,
exigency.”

a151,In v. the broke outStone,Meader 7 defendantMet. whei'e
of aninside,the and effectedpane glass, unfastened onthe window

entrance, inwindows, beingand then carried doors the tenantoff and
forceentry byactual C. suchpossession, Shaw, HoweverJ., says,—“

lawof the crimi­subject the landlord for amight to breachpenalties
it no withoutholdingconfers of on tenant thusnally, action theright

allareof and effectany right To the tenorpossession.” generalsame
the Massachusetts cases to.before referred

althoughIn the is held thatcases cited from the Missouri itReports,
statutoryousted in acases, remedy by pro-the tenant havemay, some' of the landlord.restitution,cess againsthe cannot maintain trespass

inIn Brown v. N. posses­1 H. it that aCram, 171, is held mortgagor
who,is unlessmerelysion the at the mortgagee,tenant ofsufferance
hisatdeed, may pleasurerestrained the theexpressly by ofprovisions

J., Itand wasBell,enter thereby saying,an end to suchput tenancy, —“
under whomcontended on the the mortgagee,of the defendant thatpart

isclaim, ; it unneces­butforcibly unlawfullythe entered andplaintiffs
ahaving rightfact,to determine that it is that if asary personfor clear

considersthe lawof resort to force to obtainpossession possession,
a criminalhim insuch as it willpossession rightful, punishalthough

he obtainedfor whichtheprosecution byviolation of the public peace
iseffectTo the sameTaunton v. v.it,”­ citing Costar and Wood.Hyatt—­

v. Stearns,Chellis before cited.
a713,N. S.The C. B. bearscase, Blades v. 10English Higgs,

that hasanythan otherresemblance to the doesstronger casepresent
thetoand,our of itsobservation, pertinencyfallen under because

discussion, J., inC.EaRLE, full, pre-present bywe thequote opinion —
Englishthelengththat in had reviewed atmising counsel, argument,

declarationTheto reference now made: —“decisions which has been
for of the jus-in this was an substancecase assault and Thebattery.

inwas, that his possessiontification the plaintiff, wrongfullyhaving
to servants here thethebelongingrabbits the defendants consider(we

the defend-as and carry away,same the about to themmaster), being
and,him manuson molliterrequested refrain, refusal,ants to his impos-

the rabbitsuerunt, and to takenecessaryused no more thanforce was
demurred, admits thathim. To this and therebyfrom the hasplaintiff

themaintainingwas the and that the werehe defendantsdoing wrong,
not justifiedas areand lie that the defendantsalleged; contendsright,

to theforce, thenecessary danger publicin on account ofusing
Thehis contention.no authoritybut he adduces topeace; support

the justifica-wherelikewise, anyhave to adduce casedefendants, failed
the plaintiffhowwithout to explaintion was an allegationsupported

Butholder thereof.thethe of the defendant and becametook property
to thein show thatof are decisivethe law our judgmentprinciples
If defendantsthemade.is that is notgood, allegationplea although

them fromchattels, the tookactual of the andliad possession plaintiff



239July, STERLING v. WARDEN.1871.]

mightthem thatagainst will,their it the defendantsis not disputed
theapd retakejustify the force theirusing rightsufficient to defend

that;chattels and betweenwe think there is distinctionno substantial
and of the chat-case for,the if were the ownersthepresent; defendants

tels, wrong-and them,to the and theentitled possession plaintiffof
defendants, law,infully detained fromthem them therequest,after

■would detentionhare the andpossession, plaintiff’s wrongfulthe
ofviolationagainst the of the would be the samerequest defendants

the of the actualright as ofthe the chattels outproperty oftaking
possession of the owner.

“ It has been decided land the possessionthat the of entitled toowner
may enter and wrong-doerthereon use to aforce sufficient remove
therefrom.

“ In land, arguedof haverespect chattels,as well the wrong-doersas
that hold­they to beought wrongfullyallowed what theyto arekeep

anding, that butthe owner to his property,cannot use force defend
must his if force wasbring action, lest endangeredthe should bepeace
justified. See in ofNewton v. & G. ButHarland, respect1 M. 644.
land, that 14 M. &hasargument in v.been overruled Harvey Brydges,
W. 442. Pabice, B.,learned the ofjudge languagethen repeats[The
already in thisquoted opinion.]

“ In our all that in landopinion, is so said the of ap-of right property
inplies, to a thechattel,in a andprinciple, right supportsof property

present If to re-justification. seekthe owner was lawbycompellable
dress by action a remedyfor of theviolation of his right property,
would be often worse than mischief,the and law aggravatethe would
the injury instead of it. For these ourreasons, judgmentredressing
is for the defendants.”

And ; ;see Hilliard on P. 1328 4Remedies Torts 207 2 Selw. N.for
Bouv. Inst. 782, said,3­ L.Taylor’s & it to awhere isT., sec.7 —“As

will,tenant at or by he maintainsufferance, although may trespass
aagainst ifhe hiswrong-doer, landlord, violentlycannot evenagainst

;dispossessed for an entry landlord hisby tenancy.”the determines
Prof. Washburn Real somereviews at(1 Prop. *895-*397) length

“the English and cases,American aslaw,that theremarking generally
in the Unitedadopted States, may assumed to assubstantiallybe be

laid down by Baron Pabke” v. sumsin and asupHarvey Brydges;
“follows : a ofcases,review of all theUpon weight authoritythese

seems to be in of of landfavor the of owner torightcommon law the
force,recover of his of ispossession which anotherpremises wrong-by

infully no is than becomes nec-possession, provided more employed
> by the to hisessary resistance the tenant regain-interposed by prevent

■ling hispossession entryif bepeaceably, peaceable.”especially
* And-to this itsubscribe,conclusion we inclined to asregardingare

,founded as asupon authority.reason well
of cases,We think it be examination thefound,will a carefulupon

that the conclusion, times,some in earlieropposite by judgesreached
rests a in thismainly ground State, namely,not available thatupon
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super-the statutes of forcible and have bydetainerentry implication
theseded and and byforbidden the affordedsummary remedy justified

common law.
suchentries,i Since nothe of our statute forcibleforbiddingrepeal

contrary,can the here. On theimplication be suggested by plaintiff
statute,the if theis to be drawn from the ofargument, any repeal

bebe, is tobywould seem of to entryto that the redressrights parties
regarded as sustained of the common law.by the principles

as-With ancounts,to the and which chargesecond thirdregard
if theclose,sault without amerely, of thealleging breaking plaintiff’s

oftheunlawful, rightwas and defendant hadplaintiff’s thepossession
stated, byfollows,it that eitherthe beforepossession, upon principles

reason of defendant’slicense, or force of thebyorexpress implied,
chattels, defendant,of theof the the enteredright possession having upon

force,would if thejustified by propertybe inpremises, taking necessary,
withholden, for theresisting, pur-and in force sufficientimproperly by

the or his wife.of theby plaintiffretention thepose, attempted property
strongerThe are muchhowever,circumstances of case,the present

in favor to whichof of casethe defendant’s than thosejustification any
havewe illustrationby way analogy.adverted of and

fromThe demurrer admits been removedhavingthat the plaintiff,
tooffice, belonginghad no to retain the of theright custody property

office,hadthe that theGilchrist, togovernment; having been appointed
; nec-the that it wasright to the and control ofcustody the property

in to to the newessary, order the removal of the post-office,property
servant,that of his theGilchrist should avail of assistancehimself the

defendant.
It wasThe thebywas detainedwrongfully plaintiff. publieproperty

and of theagent gov­The was but the custodianproperty. plaintiff
ofernment, theby acquiescencethe the mereholding public property

andof such of thegovernment, whose retentionprohibition property
of of Gilchristright bycontrol is indicated thesupreme appointment

in v.Bell, J.,as its in Chellisagent the of the Saysplace plaintiff.
“Stearns, mort­It of that thepresumedis on the assent the mortgagee

* * ac­as the mortgageeshall the sogagor premises longoccupy
ofit is held actionwithout or that noquiesces, any entry prohibition,

can maintained for suchtrespass be occupation.”
ofand theGilchrist was the of theagent government representative

his as he to do.the the of was boundpublic, asserting rights principals,
office,His not his nor anwas a mere incident to implica-,authority

the samebytion from but it was conferrednecessity,public expressly
jofstatutes the duties the retiring postmaster.which prescribe

“ an in which one or moreshall officeEvery keeppostmaster person:^*'*arrive,a for tlmdayshall attend on on which mail shallevery
thereof; it ofdutyand shall be theof the dutiespurpose performing

week, toofevery daythe at all on thehours,seasonablepostmaster,
demand, or to thedeliver, letter,on entitledany paper, packet person

S. Stat.to, receive,or same.” 4 U. 105.authorized to the
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office, allof“Every record, postage-­shall a in hispostmaster keep
books, blanks,and orof all propertyandenvelopes,stamps postal

from his in theoffice, depart­l-eceived or frompredecessor post-office
or shall bement, &c.;from of these recordsany &c.,its andagents,

12and &c.office,” &c.,delivered to inpreserved over bis successor
702,U. S. Stat. Act of 8, 1863,March sec. 4.

andThe is all needful rulesmakepostmaster-general authorized to
U.for the of of theregulations country,conduct the servicepostal —5

80 ;S. Stat. and ofthese and effecthave the forceregulations positive
law. United States v. Roberts, 9 How. 501.

Gilchrist had as defend­been as well theand,postmaster,appointed
hisant, office; and it is to beassistant, had taken the oath pre­of

sumed that lawhad ofthey per­with all thecomplied requirements
Bachelder,totaining their v.official duties and United Statesrights.

15;2 Gall. form of4 Nov. Pet. 349. particularTaylor,­ Ronkendorff
ofremoval a have noticepostmaster is If incumbentprescribed. the

hethat has been and andremoved another the appointingappointed,
in fact aspower make such and theappointment recognize appointee

the legal officer, Hennen,it is 13 230.sufficient. Ex Pet.parte
the hisof a the ofUpon and executionappointment postmaster

bond, the oathtaking of and commission whichoffice hisreceiving (all
formalities toare in an officialbe from he actsthe fact thatpresumed
character, with the of therecognition proper department —Ronkendorff v.“before is of the office.”he authorizedTaylor, cited), chargeto take

of P.the O.Reg. 2.1,March sec.Dept. 1866),(promulgated
“ All instructions, acirculars, and byorders received postmaster

from any officer of the in the office andare to be fileddepartment,
toturned over his In turn hissuccessor. like he will over tomanner
* *successor as cases, and other fur-desks,allpublic property,

andniture andfixtures, all andbooks, blanks, otherstationery,maps,
articles which have either been him as or havefurnished to postmaster,

andbeen charged allowed at time, and which remain on handany may
thewhen orvacancy 31.Regulations,discontinuance occurs.” sec.

It is apparent, therefore, that and his' had theagent rightGilchrist
tolaw demandby and defendant,receive this thatand theproperty,

refusal toby deliver it on demand, wrong-doer.abecame
This action is oftrespass clausum. The the action is thegistquare

ofviolation the Ifplaintiff’s the defendant waspossession. justified
in on theentering the suit cannot be maintained. Wendellpremises,

8Johnson,v. N. H. 222. The such a lawfulmustplaintiff pos­prove
assession the defendant has no to disturb. Inhabitants Dun­right of

v. Thacher,stable 3 Met. 242.
The defendant entered for a lawful to whichpremisespurpose upon

the at allpublic seasonable times had of access.the right
The postmaster, defendant,the law to an offiwas cebyrequired keep

for the to,accommodation of, and titleopen Althoughthe thepublic.
landto the have inmay been the theplaintiff, post-officedepartment

“was dedicated him to andby uses, as was thenbylaw,requiredpublic
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and busi­and there and for thesolely exclusively purposesusedbeing
;closeof It not thewas, plaintiff’sness post-office.” pro tempore,,[a]

tobut it was of the businessa natureand, by verythepublic place,
transactionsit officialwhich was every person havingappropriated,

in the propertywith the has interestanyor whoacting postmaster,
theintohis in tois, gounder licensedcharge, legal contemplation,

316.Law, sec.;office. Burnett v. 1 Crim.State,The 80 Ala. 19­ Bishop
theandconvenience,The post-officeestablishment is created for public

“ theofits and controlgovernment, haveby agents, managementthe
Bailments,whole concern.” 462.Story’s sec.

Gilchrist, being-­then,The of the servant ofdefendant, as theentry
anotforce,warranted law and wasnoby unnecessaryattended with

2 Selw. N. P. 1328.trespass.
of pub-In a theease like it would that considerationsseempresent,
shouldlic not to do not that apolicy, say necessity, require postmaster

in-mandamus, or antobe resort to the of acompelled dilatory process
custo-formation thein a in tothe nature of order obtainwarranto,quo

nohadofdy thepublic to the retention of whichproperty plaintiff
ofpretence right.

andis good,Our conclusion is’tliat the justificationplaintiffls
overruled.must heThe demurrer

Lyme Allen & a.v.

must befraud,A of a ofthe courtinterposition equity,which will require
toof availas have the the opportunityto injured partysuch deprived

anlaw; independentin a of and it must behimself of his courtrights
relief.fraud, seeking-fault or of the partyunmixed with any negligence

ofwaytrial byA not an a newgrant injunctioncourt of will orequity
a thefraud, in case whererelief a at obtained bylawagainst judgment

theto courtrelief has an remedyseeking adequate by applicationparty
fraudin the was perpetrated.which

byin that the a legacyA bill were entitled topdaintiffsequity alleged
aofof decree the court ofvirtue a of the solemnprobate upon probate

said de-fromwill; that the heirs at law of the testator duly appealed
the saidtime,a untilcree, and such for certainappealduly prosecuted

heirs, a and fraud-and other entered intoexecutors, corruptthe legatees
to theirto the entire estate of the testatorulent agreement appropriate

virtueuse, the their that ofbyand to defraud ofown plaintiffs legacy;
reversed,of the court wasprobatethe decreethis agreement pu-evious

disallowed.the will anda decree wasby subsequent disapprovedand
be vacateddecree of the courtbill that the latter probateThe prayed


