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and busi­and there and for thesolely exclusively purposesusedbeing
;closeof It not thewas, plaintiff’sness post-office.” pro tempore,,[a]

tobut it was of the businessa natureand, by verythepublic place,
transactionsit officialwhich was every person havingappropriated,

in the propertywith the has interestanyor whoacting postmaster,
theintohis in tois, gounder licensedcharge, legal contemplation,

316.Law, sec.;office. Burnett v. 1 Crim.State,The 80 Ala. 19­ Bishop
theandconvenience,The post-officeestablishment is created for public

“ theofits and controlgovernment, haveby agents, managementthe
Bailments,whole concern.” 462.Story’s sec.

Gilchrist, being-­then,The of the servant ofdefendant, as theentry
anotforce,warranted law and wasnoby unnecessaryattended with

2 Selw. N. P. 1328.trespass.
of pub-In a theease like it would that considerationsseempresent,
shouldlic not to do not that apolicy, say necessity, require postmaster

in-mandamus, or antobe resort to the of acompelled dilatory process
custo-formation thein a in tothe nature of order obtainwarranto,quo

nohadofdy thepublic to the retention of whichproperty plaintiff
ofpretence right.

andis good,Our conclusion is’tliat the justificationplaintiffls
overruled.must heThe demurrer

Lyme Allen & a.v.

must befraud,A of a ofthe courtinterposition equity,which will require
toof availas have the the opportunityto injured partysuch deprived

anlaw; independentin a of and it must behimself of his courtrights
relief.fraud, seeking-fault or of the partyunmixed with any negligence

ofwaytrial byA not an a newgrant injunctioncourt of will orequity
a thefraud, in case whererelief a at obtained bylawagainst judgment

theto courtrelief has an remedyseeking adequate by applicationparty
fraudin the was perpetrated.which

byin that the a legacyA bill were entitled topdaintiffsequity alleged
aofof decree the court ofvirtue a of the solemnprobate upon probate

said de-fromwill; that the heirs at law of the testator duly appealed
the saidtime,a untilcree, and such for certainappealduly prosecuted

heirs, a and fraud-and other entered intoexecutors, corruptthe legatees
to theirto the entire estate of the testatorulent agreement appropriate

virtueuse, the their that ofbyand to defraud ofown plaintiffs legacy;
reversed,of the court wasprobatethe decreethis agreement pu-evious

disallowed.the will anda decree wasby subsequent disapprovedand
be vacateddecree of the courtbill that the latter probateThe prayed
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defendants,unless the or them,some of to the theshould pay plaintiffs
amount of their under thethe will. The bill did not thatlegacy allege

hadplaintiffs no notice of the the the con-nor of ofappeal, adjustment
“denominated and The cir-troversy a fraudulentcorrupt agreement.”

cumstances and of the thefraud not disclosedparticulars bywerealleged
bill. demurrer,Upon held, that the not to thewere entitledplaintiffs
relief sought the bill.by

broughtby Lyme against] EQUITY.IN This billis the townof
Allen, Emmons, Simonds, JosephHarris ThomasJ. JehielH. H.

Peters, Hall, RodoiphHall, Culver,DavidC. WilliamC. The Trustees
College,of Dartmouth and DanielP.

allegations are, Culver,byWheeler.The substantial of the bill that David
will, propertyhis last devised certain to the trusteesof Dartmouth

college, plaintifl~; appointedand also two thousand dollarsto the the
Allen, Emmons, executors,defend-ants and Simondshis and died June

14, 1865; proved form, August17,that said will was in common
1865, thereupon possessedand that said executors themselvesof the

property; afterwards,upon petitionestate and that the of certainof
probatethe heirsat law of said Culverfor a reexaminationof the of

will, given personssaid whereofdue notice was to all interested
therein, was,by judge probate, 17,said will a decreeof the of October
1866, approved form; dulyand allowedin solemn that said heirs took

appeal decree, duly prosecutedan from said and the same until the
July court, 1868; court,termof this that at that termof the said heirs

law, executors, corruptat said and said trustees "eiiteredintoa
agreement appropriate propertyand fraudulent to the estate and to

use, plaintiff legacy;" bytheir own andto defraudthe of said that
agreement,by placed upon record,virtueof said them subscribedand the

by judge probateit was ordered this court that said decreeof the of
reversed, disapprovedbe and that said will be and disallowed

party; thereupon executors,heirs,without coststo either that said and
property placed,trus- tees caused said estate and to be for their use

benefit, Wheeler,and in the handsof DanielP. who miow holdsthe
same; by corrupt agreement,that reasomiof said and fraudulent the
plaintiffs, except they relieved,&c., whollybe willbe defraudedof said
legacy. prays, payThe bill that unlessthe decendantsor someof them

legacy plaintiffs, Julysaid in full to the said decreeof the courtof
term, 1868, may vacated,be

demurrer, assigning,&c. To this bill the defendantsfileda inter
alice, followingthe

by plaintiffs, thoughdulycauses:1. Ii is not allowed the bill that the
fied, appeared party probatenoti- as a to the reexaminationof the of
will, appeal, any regard thereto;said or to said or to actionin or that

plaintiffs requested appear opposethe ever the executorsto to the
appeal, indemnify againstreëxam- inationof said or offeredto them the

expensecost and of such
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fraudulent2. It is not tliebow, allegedor inalleged what particular,
and orcorrupt agreement corrupt.was fraudulent

8. The bill nodiscloses equity.

and II. A.Lang for theBingham,Cr. plaintiffs.

Hibbard and and the heirs at law.for WheelerCarpenter,

Bastman and execu-and for and for the trusteesBlaisdell, Wheeler
tors.

atFosteR, J. that the heirsIt that the bill allegeswill be observed
“ will,law of thetook an from the solemnduly probateappeal” ”“and and the same“duly dulyentered their said prosecutedappeal”

in ofthe courtterm of this which is thecourt, supremelawproper
probate.

It is lawto and forms of thebe that all the requirementspresumed
that notice of saidobserved, andregulating consequentlywereappeals

inform,usual and accordanceappeal was in thegiven by publication
with And it is not1-4, allegedsecs. ch. 188 of General Statutes.the
that andentry pros-notice of thethe did not have actualcomplainants

of theecution did not noticeof the that havenor evenappeal, they
adjustment of the controversy.

tohad fullUnder these the opportunitycircumstances complainants
claimsand or defend theirappear their andprotect rights prosecute

under the will.
theThis toto be madethey partieshave donemight by applying

costs, inand and forproceedings record, by securityto the giving —as
tocreditors,the of thuscase who are permittedsubsequent attaching

debtor; to the ex-defend a suit or, bytheirbrought against application
theecutors to for the benefit of complainants*maintain the controversy

caseof whichsustained, as it should been, by indemnity;have proffer —in' the the executorsremedywould not be withoutcomplainants against
in orcase their should be neglected.rights compromised

the causethis,But fit to lie and allowbyinstead of have seenthey
of ato chancesmeet its thetakingfate without their interposition,

anin the costs of expensivefavorable and toresult, declining participate
litigation.

andWill of aconsequences judgmenttheequity relieve them against
?cause,decree in the under these circumstances

fraud, in certainobtained bywill decreeEquity doubtless set aside a
where, aof afalsecases, as,for partyreason representation,example, by—

in andcourtin frominterested the cause has been appearingprevented
on theno negligenceshowinghis under circumstancesasserting rights,

fora decreeAnd a bill to set asideof the thus defrauded.part person
fraud, natureand thesuch of thecause must state all the circumstances

Adamsan decree.and extent in improperof its obtainingoperation
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inter­*420. for tlieEq. But foundationthieladies of a nolaysparty
213.5 McLeanference of a court v.of Hendricksonequity. Hinkley,

An misled theby op­for tliat lie wasapplicant certiorari, who alleges
dili­has beenthat heposite misled,must show how was andparty, he

26 Ill.gent Randall,in and Davis v.hisascertaining asserting rights.
243.

states, and fraud­terms,This bill in that amerely general corrupt
ulent and the heirsagreement was into the executorsentered between

law,at without thefalse toalleging any complainants,representation
short,and itwithout In setsof the fraud.any particularsdisclosing

out an and thefor of a sub­agreement the compromise litigation;
device,stance of tlie oris not that falseallegation any representation,

concealment what is termedwas that the result ofbutpractised, only
a wasfraudulent to prej­between the theagreement litigationparties
udicial to tothe not the litiga­interests of the complainants parties
tion. No fraud,circumstances a but theare disclosed which indicate
compromise is This is not sufficientdenominated fraudulent.simply
to entitle onthe to aside a decree therelief. To setcomplainants
ground actual,of Mere construc­fraud, fraud must be shown.positive
tive Ward,fraud is not v. L. R. 3 Ch. Cas.sufficient. Patch Ap.
203. If been,the had as have tobeen, they partiescomplainants might
the in itproceeding which the decree was enteredby agreement up,
is manifest that no decree which to submit towerethey unwilling
could have been made by agreement.

The fraud which would a court ofthe ofrequire interposition equity
must be such as to have the of the opportunitydeprived injured party
to avail in­rightshimself of his in a of and it must be anlaw,court

fraud,dependent ofunmixed with fault or thenegligence partyany
seeking 72;relief. 1 Maddock’s v. 2 P. Wms.64; Combs,Ch. Blackhall

Horwood,Ware v. 34; 201;—­v. &Willoe,14 Ves. Bateman 1 Sch. Lef.
and 275;see Shottenkirk v. 3 Johns. Insurance Co. v.Wheeler, Ch.

;Hodgson, 584;Robbins,7 Crunch 333­ 14 How. CarringtonWalkerv.
v. 441;19Holabird, ;Conn. 84­ v. 40 N. H. Dutil v.Wingate Haywood,
Pacheco, 438; ;21 Cal. Rice v. Thev. 7 Cal. 50­ Rail­Phelps Peabody,
road Bank, 39; ;7 v. 12 Mass.Gammon, 269,Thatcher 270­Humph.
2 Story’s 887,Jar., 894,secs. 895.Eq.

And this,no rule is more than a court ofsettledplainly equity—that
will never an againstor a new trial of relief agrant injunction by way
judgment in aobtained even of a andthe absence party, upon hearing

ex in a relief has anentirely case where the seekingparte, party
in fraudadequate court which the hasremedy by to theapplication

459;been Hilliard on Hilliard on InjunctionsNew Trialsperpetrated.
177, 181; ; Tomkinsv. Tomkins,Hendrickson v. cited­beforeHinckley,
3 512; ; 2 Vt.Thornton Cal. 440­ Essex v.Borland,Stockt. v. 12 Berry,
161; 32;19 12 Tex.; Chambers,v. Vt. 496­ v.Day Cummings, Musgrove
Ponder 26 485 .Cox,v. Geo.

In was173,v. L. R. 1 P. & D. the petitionwherePhillips Phillips,
for inthe thereversal of a decree of obtainedjudicial separation
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in anwho had but failed toduly putabsence of tlie been citedpetitioner,
statesaid, In his he mustordinarythe judge petition,appearance, —“

to beabsence,of his and on which he asksgroundthe reasons the
ithowwords,of it: in must staterelieved from the results other he

must.liethat the decree was in his andabsence,obtainedliappene‘d
must; and hecircumstances that his absencethe rise toexplain gave

de-that thefurther state circumstances calculated to the courtsatisfy
mat-then, all thecree was The court a review ofmaywrong. upon

decree;theters and to reverse or to affirmalleged proved, proceed
far thedecision,in a it will be at to consider howbut tocoming liberty
Everyof the was his own fault or was excusable.absence petitioner

in favor ofis the decree.”presumption
in must haveReversal of the decree this case is for the andpurpose

into concluded the thebythe effect the decreelitigation probateopen
court.

of fact raisedAs a court of we cannot consider any questionequity,
oncein If havebetween the same other court. twoany partiesparties
fact,a court ofbefore of competent jurisdiction litigated any question
thatand that has it is not reasonabledecided,beenquestion finally

ofin other court should it. The courteither of them any reopen
in the decreethe decision of tribunal whichchancery will therespect

made.was
be-is raisedtherefore,It is that when the same questionproper,

those claimingthe same to the former orlitigation,tween parties
Mar.Penzance,that should Per Lordthem,under bethey estopped.

v. L. R. 2 P. & D. 230.Williams,in7, 1871, Spencer
onesame to the case ofWe theapprehend applyconsiderations

should,who and have been a to themight, litigation,would party prior
his own laches.but for

if courtBut for sufficient reason the is theany judgment erroneous,
ofof in the has as a courtlaw which was renderedjudgment power,

“ “; said,it on and it is canlaw, relief,”set aside terms thisto proper
or and rule to showbe better administered upon application petition,

on of the court.”cause, than bill in the sideby chancery equity
N.; Webster,Bellows 14 203­ 46Stone,v. N. H. Probate v.Judge of

H. 520­ . mustAnd is said that will threegrant relief, thingsbefore equity
of the the was ren­concur, ignorance rights judgmentwhenparty’s—

re­dered, on the of the and thatdiligence adequatepart complainant,
;lief cannot be had at law. v. 15 103­ HendricksonSutton, Geo.Taylor

v. 443.17 How.Hinckley,
of andNone these essentials are thisby bill,disclosed or averred

our isconclusion that the demurrer must be sustained.
■dismissed.Bill


