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the conduct and admissions of a bim na­in theparty operate against
ture of an inwherever, andestoppel, good dealing,conscience honest
he not to be toought permitted Thus,them. be­gainsay negligence
comes constructive the actual inten­fraud, although, strictly speaking,—
tion to mislead or maydeceive be and bemay thewanting, party

;ifinnocent, innocence and gross negligence may be deemed compatible
and in such cases the maxim is of-him,to that where onejustly applied
two innocent must he shall own actspersons suffer, suffer who hisby
occasioned the confidence and loss. The maxim toof theapplication
the case before us is obvious. in kindredThe involved it isprinciple
to that of an equitable the difference that theestoppel, ap­being

of theplication instead the in­maxim,of the avoids the loss toestoppel,
nocent who has been misled of See 1party by the conduct another.

415;Jur., Hart,Story’s ;secs. 389­Eq. 387, Lucas v. 5 Iowa Common­­
Moltz, 531;wealth v. 10 527,Pa. St. 68 St. 164.McNeal,Smith v. Pa.

We are inclined to the views in cases weadopt the whichexpressed
have interpretationreferred to, as the andrepresenting just reasonable
of the general rule with to andregard by conduct,silence orestoppels
to hold that the instructions to in were cor-the the casejury present
rect and insufficiently and thatexplicit, the verdict theplaces plaintiff
■theposition ,allrequired by the conditions of the rule.

As between Hall and defendant,the the deed was unquestionably
sufficient to ;andconvey was,the well it as the havejuryfixtures and
found under his to haveproper instructions, ongross negligence part
been silent with to' his and claimregard concerningunderstanding
them.

The result of all these considerations must beis, that there
on the verdict.Judgment

Chamberlain & Co. v. Perkins.

The of inplea discharge should conclude with a verificationbankruptcy
and not to the as under thecountry, statute.English
the 15,As law stood on March 1867, in to for the ben­respect assignments

creditors,efit of the schedule of creditors’ names to be filedrequired
should state also their residences, or the omission would be a defect in

“substance; but an in a the filed in theallegation that schedule wasplea
.”probate office is sufficient­

2,1867,The United States act of March did not intobankrupt go opera-
tion so as to State insolvent laws until the first of the fol-suspend day

June, and therefore commenced under the Statelowing proceedings
law 15, 1867,on March are not affected the law.by general bankrupt
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JamesThis bywrit was and isterm, 1870, assumpsitentered April
anPerkins,M. & accountChamberlain Co. T. uponWinslowagainst

theterm, 1871,annexed. atcontinued,The action and the Aprilwas
in insol-defendant moved for toleave the ofplead pendency proceedings

of whichvency, State;or to theunder an in this receptionassignment
of-wasthe that theplea on theplaintiff objected, 1, ground plea—

fered late,too tono saidallusion ever been made proceedingshaving
in the affidavit atterm, any subsequentfor continuance the first orat

ifterm, received,until now; and that the2, theupon ground plea,
action;was no bar to did the facts thereinthe northe maintenance of

set ifforth, or for a continuanceafford reason fortrue, any good delay
of the cause.

The court continuedadmitted andthe to beplea settled),(terms
;the action and the plaintiff excepted.

The furtherforpleas are as the “Andfollows: issue.First, general
in this and de-plea behalf, comesby leave of the court said defendantthe

fends, &e., when, their action aforesaidand the&c., says plaintiffs
thereof against sayshim hemaintain,not to have and becauseought
that on ofthe citizenMarch, 1867,fifteenth of A. D. he was aday
Dover,-in the andand ofof Strafford State Newcounty Hampshire;
on said 1867, made,fifteenth Dover,of A. D. at said heday March,
executed, and F. and bothVarney,delivered to Hiram Snow Joshua
of said Dover, estate,an all andrights,of hisassignment property,
credits of fromevery such as was lawby exempteddescription, except
attachment and execution, in benefit of all the creditorstrust for the
of the ;said ondefendant, andin to claimstheirproportion respective
said March,fifteenth onoatli,of A. D. certified1867, madeday duly
said that and true intentassignment, he liad and theassigned,placed
of said all hisin hisassignment was to the hands ofplace assignees,

of fromproperty was lawevery exemptedsuch asdescription, byexcept
execution,attachment and all into his creditorsbe divided among

toproportion ;their Snow and Varney,claims that the saidrespective
the onassignees Dover,atnamed, thereafterwards, wit,therein to said
said March, trust,fifteenth of and en-A. D. saidday 1867, accepted
tered the of saidupon such underassigneestheir duties asdischarge
assignment; thereafterwards, Dover,that said saidwit,to atassignees

A.„on the of at thetwenty-fifth March, 1867,D. filedday probate
officefor said a em-county of Strafford of all the propertyschedule
braced in said of the saidand list of all creditorsassignment, a the

T.'Perkins,Winslow and of thesaid assigneesverified the oaths of theby
said true, theirWinslow T. to ofPerkins to be the bestaccording

ofbelief;and that to theknowledge, information, judgeupon petition
for saidprobate bysaid for a bondStrafford, filingof the timecounty

1867,assignees.was A. B. and ontheextended to sixth ofday April,
the didfirst A. said makeday 1867,of D. the assigneesApril,
and execute of Straffordto the of for said countyjudge probate
a sureties,and forgood a conditionsufficient bond with with
the faithful as suchof tlieir dutiesandperformance discharge
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the fifthsaid and onwhich said bondassignees, by judge,was approved
countyof saidA. D. filed at the officeforday April, 1867, was probate

of ;Strafford that under are stillassignment pending,saidproceedings
and demanddetermined;have that the andnever been and claimsettled

existedfounded,which andthe said action is contractedupon plaintiffs’
March, wit,afterwards, to;to said of A. D. thatprior fifteenth 1867

the saidon ofthe had notice1867,fifteenth of A. D. theApril, plaintiffs
since,thereafter, orthen,and didassignment, daysnot within thirty

them; andmanifest said or ofassigneestheir dissent to eitherthereto
the saiddemand,that the whichdebt,said andplaintiffs’ claim, upon

andsaidfounded,action is the assignment,was and is underprovable
arethat their under saidaction, assignmentsaid thewhile proceedings

defendant;theagainstcannot be maintained andpending, prosecuted
and this he is toready verify.

“ actionif theirWherefore he the said plaintiffsprays judgment,
his costs.”aforesaid him have and and foragainst maintain,toought

To this the demurred.plea plaintiffs

Molfe,for the plaintiffs.

S. M. Wheeler, for the defendant.

theJ. it discre-Bellows, time,C. The was out of but was withinplea
notisit,tion of the ánd that discretionto receivejusticepresiding

to arerevision, but as to itsopen sufficiency properlythe questions
demurrer.raised'by the

as undercountryIt is that the should toobjected conclude theplea
in; England,the law to be ruleand such seems theEnglish bankrupt

in note567,Pl. and cited558,when the is Ch. casesplea general —1
z; 912; of8 in theirCh. PI. but this is accordance with the terms

ofstatute of and to rulescontrary pleading,thebankruptcy general
which, that thein of the of matter, requiresthe case introduction new

Besides,Pl. theshould a verification. 1 Ch. 557.concludeplea with
advan­takedemurrer is and under that the cangeneral,here plaintiff

of indefects substance.tage only
the termsIt that the not theis does case withinobjected bringplea

The counselstatute,of the and is no to the action.therefore* answer
ch.Stats.,assumes this case Gen.byfor the that isplaintifis governed

Generaland the126, 15,1867,but the was made on Marchassignment
after.Januaryinto until first ofdayStatutes went not theoperation

bybe governedthe of the mustassignmentConsequently, validity
ch.Statutes, 3,-1861,and of July134 the Revised the lawofchapter

2488, 9, 1862,and law of ch.*2594.Julythe
that theis, allegefirst of demurrer that does notThe cause the plea
daysten aoffice of withinfiled in the of the register probatedebtor

in itthe and a schedule of the embracedof assignment, propertycopy
a list ofthereon, andvalue,its and the incumbranceswith estimated
and thedebtor,ofnames and residences of all the creditors thethe
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oaths of theamount and tlienature of the verifiedclaims, byrespective
■anddebtor assignee.

aoffice sched-The does that atplea allege the debtor filed the probate.
ule of all list of all thein and athe embracedproperty assignment,the

Perkins, July 3,creditors of said inverified, &c. The law then force—of
and1861, ch. the names2488, sec. such and a list ofrequired schedule1—

residences ofof to in of probate,the creditors be filed the office the register
but it did nor the es-not a of a of therequire filing assignment,copy

oftimated nor thevalue of the and nature respec-the amountproperty,
tive claims of in is deficient onlythe creditors. The this respect,plea,
in not that thethe residences of and ingiving creditors, statingthe

inwas and office.filing the office not in the ofregister probate’sprobate
As to of-the thelatter we are inclined to think that probateobjection,

is office,fice andto ofsubstantially equivalent registerthe probate’s
that both been muchthey althoughmean the same it would havething,

defect, then,better to have used the of statute.language the The only
in this of ofis,the the to that residencespart omission state theplea
the is,creditors in sogiven questionwere the list filed: and the
whether the is bad in the subse-Bythat account.plea substance on

9,law of creditors toquent 1862, ch.July 2594, 1,sec. the assent of
such is man-shall be unless the intentassignment presumed, contrary

ofifested to the thewithin after are notifiedassignee thirty theydays
sjuchassignment; and actions of be discon-the creditors shallassenting

tinued, and formtheir costs a claim the estate ofof theirpart against
the itenacted,debtor. This bemaysomewhat wasstringent provision
assumed, in view of the that a of therequirement propertyschedule
and list of filed,the and and thuscreditors their residences should.be

thegive creditors and va-some means of the characterascertaining
oflidity the and tobeen,we think this must someassignment; have

extent, least,at ofthe thatobject ,provision.
The in this case is in the ofplea bar of further theprosecution

and itsuit, 1,is ch.1862, 2594,based the law of sec.upon July,
before cited. of that availsection the couldIndependent plea nothing;
and, to debtor show aenable the to it he must sub-effect,withplead
stantial with the ofcompliance designedthe law which wereprovisions
to the of andgive validitycreditor the means of the characterjudging

theof and of toassignment, consequently givewhether-determining
or withhold in a sched-filinghis assent. These toprovisions, respect

residences, ;andule list of with of that charactercreditors their are
and we cannot of a full with thosehold that shortanything compliance

will to so far asbe sufficient a of assentprovisions justify presumption
maintainto a bar to the further of the suit.prosecution
The under whichhowever, is, the State lawsgreat question, whether

;this made at time whetherassignment theywas were in the orforce
waslaw,were the United whichsuspended ap-Statesby bankrupt

2,1867, 15,1867.while MarchMarch the was madeproved assignment
is lawsIt not the these State werecontended counsel thatby defendant’s

Statesof wentnot the the Unitedsuspended bankruptwhen law
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werethat theyinto itIndeed, authorityis clearoperation. quite upon
oftheso These State laws are withinsuspended. clearly purview

subject-matter,the law of the samecongress. The two actsystems upon
creditors, saméthethe uponsame both debtors andupon persons,

distribu-and therights, equalhave thegenerally object, namely,same
obvi-is; verytion of and itthe debtor’s assets all hisamong creditors

theous that both cannot on In accomplishingwithout collision.go
Statetheof both Underobject means are used.systems, different

; bankruptthelaws, bythe is aloneselected the debtorassignee by
andlaw, faithful surrenderhe is chosen the To aby creditors. enforce

goodensure theof all and toassets,the debtor’sapplication generally
fraudulent pref-faith fair ofand of thedealing avoidingthe bankrupt,

theassets,hiserences, and of allto ensure an distributionequitable
of the and effective.law areprovisions very stringentbankrupt

natureand from theUnder the of constitutionthe federalprovisions
two systemsof Thecase,the the law of must becongress paramount.

uni­thatcannot stand withit would be inconsistenttogether; totally
; and soto establishwhich it was the of the constitutionformity object
makingofit is settled that soon as its poweras has exercisedcongress

insolventthe Statea and has intogeneral law, itbankrupt gone operation,
197;196,4 Wheat.laws are v.suspended. Sturges Crowningshield,

Reporter5 Law; Eames,ofSaunders,v. 12 Wheat. 213­ In matterOgden
765,Reg.;2 6 Am. LawO’Hara,—­S­ . C. 322­ Com.v.Story118­

cited; JuddPenn.; 430, casesDistrict of andCourt on BankruptcyBump
Ives, v. Rus­402; ; Blanchardv. 4 v. 9 Met. 16­Pratt,Met. Griswold

12,sell, 13;13 246.*Mass. v. Mass.Bardwell, 97Day
lawStatesis, bankruptThe Unitedwhether theremaining question

Juneofwent into at its or not until the first after.dayoperation passage,
“ effect,takeandThe last section is as follows: This act shall commence

and theas to the of the officerscreated hereby promulgationappointment
pro-theorders,and from and date of approval;of rules after thegeneral

filed,shall bethis actvided that no or other underpetition proceeding
DominiJune, Annoofor before the firstreceived, daycommenced

am-free fromunusual,1867.” These are and notprovisions altogether
; to theconsideration, opinionare inclinedbut, after careful webiguity

insolventthe Statelaw did into effect so as togo suspendthat the not
wasJune, no lawIt is clear thatveryuntil first ofdaylaws the 1867.

Commencedin could beunder which bankruptcyin force proceedings
in exist-And until no law of congressuntil that time. then there was
laws,—insolventthe Statebyence that covered the ground occupied

State lawsis, was,until thethat none that and therewas operative;
in force.were

* 497,An.Creditors, La.Meekins, & Co. Their 19And see v.Kelly
Reed v. Taylor,But seev. 37 Cal. 208-222(1867); (1869).Martin Berry,498
J.,Cole, J.,­ Day, dissenting).C.by32 209-213 (1871)­ (opinionIowa —­—­

REPORTER.
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The mere fact that had to establish uniform laws oncongress power
the of the United States did notsubject throughout takebankruptcies
from the States the to make such laws until had exer­power congress

in v. shield,cised the that was settled beforepower; Sturges Crowning­
; follow,cited and it would seem to that until hadcongresslogically,

into laws on that with which State lawsput wouldoperation subject
collision, income into latter would force.the remain The mere pas­

time,aof law to take effect at a future couldsage by congress, not
have the until it-effect to State laws went intosupersede effect, any

than a Norrepealmore to former statute. can the law of becongress
in the ofregarded havingas taken effect sense suspending the State

laws, it,because is made for underprovision officers andappointing
and on its Indeed,rules orders itpromulgating immediately passage.

is a fair from this that it takes effect forimplication provision, no other
In no1,1867. fact, can, byuntil June as itpurpose underproceedings

then,its terms, be commenced until theexpress law must substantially
remain until that time has arrived.inoperative

Had it of tobeen the allpurpose congress suspend State insolvent
laws for three months before the law of was to take ascongress effect
a substitute, we should have thatnaturally expected to havepurpose
been inmanifested terms more than findany we here.explicit The
fact that to immediately,the law was take effect so far as to authorize
the aud theappointment of officers of rules andpromulgation orders,
furnishes no sound reason for the State to ;laws beholding suspended
and so we think it was decided under the law ofbankrupt 1841, which
in its general took effect several monthsprovisions after its passage.
That act 19, 1841, to takeAugust effectpassed February 1, 1842. It

2, &c.,in sec. that all futureprovided, inpayments, ofcontemplation
and ofbankruptcy, for the purpose giving any person orpreference pri­

shall act;void and fraud on theority, be deemed a and it was held that
such &c.,made after the of the act andpayment, passage before Febru­

act,terms ofary 1, 1842, came within the the theupon ground that the
word future had reference to the oftime the ofpassage the andact,
not to the time it went into v. 5operation,­ LawTaylor, Rep.—­Hutchins
289, court,Story, S. circuit thatper J.,U. holding congress might

that of act shallprovide the inparticular provisions be force from its
passage, generalwhile the of the act isoperation suspended until a
future time.

“in Tibbits, 259, 267,So re 5 Law acts,where certainRep. as the
to use,”of trust funds his own wereapplication prohibited after the

J.,Story,of the it was held in U. S.passing act, by circuit court, that
this meant of ofthe date the and not theapproval act,the time when the
law went iuto operation.

The v. fullydoctrine of Hutchins was asustained in similarTaylor
in 574;case Swan v. 4 Cush. and it was thatyet heldLittlefield, pro-

which commenced under the ofceedings, were insolvent laws Massa-
ofchusetts at time before the lawany congress wentbankrupt

into and not affected bywere valid were evenoperation, that law,
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v.took effect. Juddthat lawthe was made afteralthough assignment
ofS. districtcourt,in circuit U.Horton,4 401. is in reIves, Met. So

Holmes, district462; Maine U. S.and in reConnecticut, 5 Law Rep.
Gillalso, Talbott, 5 426.Larrabee v.court, ;­ see,5 Law 360­Rep. —­

havemaylaw of congressThese authorities show that thealthough
as its generaltaken in so long provisionseffect some particulars, yet,

»And thisit State insolvent laws.are does not suspendinoperative,
is, here.fact,in decisive 'of the questionprinciple

ofcase DayIn views is the well consideredaccordance with such
isJ.,246, where, Gray, itbyv. Bar­ in an abledwell, Mass. opinion97

onintowent operationdecided that until law of congressthe bankrupt
sus­were notinsolvent lawsJune, 1867,the first of the Stateday

inis laid downCal. So itSo is Martin v. 37 208.pended. Berry,
cited.470,on and casesBump Bankruptcy

court, Ohio, 7The of States districtcase v. UnitedLangley,Perry
Am. for the reasons we have429, sug-Law is the other butReg. way;

we cannot its conclusions.gested, adopt
of theto theconclusion, then, is, receptionOur that the exception

theoneoverruled,is that the demurrer is on p'oint,plea sustained —on
asoverruledcreditors,omission to out of theset the residences —and-

to rest.the

Judge v. Lane & a.of Probate

found, be forbond is willjudgmentthe breach of an administrationWhen
interested,allas forsecuritythe and that will standwhole penalty,

not, theiron the or or whethertheir names are indorsed writwhether
rendered.not, such wasclaims were or when judgmentliquidated

of ad-of the settlementThe alone has original jurisdictioncourtprobate
in its decree can be corrected thisaccounts, byministration and a mistake

for execution shall becourt, for the of the amount whichpurpose fixing
■awarded, only upon appeal.

tois ordered for the th'e court sus-powerjudgment penalty,Where ^.has
has beenfurther administration account set-until theproceedingspend

in the court.probatetled
account,ofa manifest mistake has been made in the settlement such itIf

it,for the in a account to correctis courtcompetent probate subsequent
beenalreadyunless it that the matter hasappears adjudicated.particular

that not be commenced admin-againstThe statute actions shallprovisions,
administration, andone of de-grantistrators within afteryear requiring

limited,a timemands to be exhibited and suits within do notbrought
administrators,to demands after thewhich arise ofapply against grant

andadministration, result from a breach of on theirduty part.


