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the conduct and admissions of a party operate against him in the na-
ture of an estoppel, wherever, in good conscience and honest dealing,
he ought not to be permitted to gainsay them. Thus, negligence be-
comes constructive fraud,—although, strictly speaking, the actual infen-
tion to mislead or deceive may be wanting, and the party may be
innocent, if innocence and gross negligence may be deemed compatible ;
and in such ¢ases the maxim is justly applied to him, that where one of
two innocent persons must suffer, he shall suffer who by his own acts
occasioned the confidence and loss. The application of the maxim to
the case before us is obvious. The principle involved in it i kindred
to that of an equitable estoppel, the difference being that the ap-
plication of the estoppel, instead of the maxim, avoids the loss to the in-
nocent party who has been misled by the conduct of another. See 1
Story’s Eq. Jur., secs. 887, 889 ; Lucas v. Hart, 5 Towa 415 ; Common-
wealth v. Moltz, 10 Pa. St. 527, 681 ; Smath v. McNeal, 68 Pa. St. 164.

* We are inclined to adopt the views expressed in the cases which we
have referred to, as representing the just and reasonable interpretation
of the general rule with regard to estoppels by silence or conduct, and
to hold that the instructions to the jury in the present case were cor-
rect and sufficiently explicit, and that the verdict places the plaintiff in
the position required by all the conditions of the rule.

As between Hall and the defendant,the deed was unques’uonably
sufficient to convey the well and fixtures ; and it was, as the jury have
found under proper instructions, gross neghoe-nce on his part to have
been silent with regard to his understanding and claim concerning
them.

The result of all these considerations is, that there must be

Judgment on the verdict.

L Cravperray & Co. v. Perxins.
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IM The plea of discharge in bankruptey should conclude with a verification
and not to the country, as under the English statute.

As the law stocod on March 15, 1867, in respect to assignments for the ben-
efit of ereditors, the schedule of ereditors’ names required to he filed
should state also their residences, or the omission would be a defect in
substance ; but an allegation in a plea that the schedule « was filed in the

_ probate office ” is sufficient. :

The United States bankrupt aet of March 2, 1867, did not go into opera-
tion so as to suspend State insolvent laws until the first day of the fol-
lowing June, and therefore proceedings commenced uwnder the State

law on March 15, 1867, are not affected by the general bankrupt law.
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TaIs writ was entered April term, 1870, and is assumpsit by James
M. Chamberlain & Co. against Winslow T. Perkins, upon an account
annexed. The action was continued, and at the April term, 1871, the
defendant moved for leave to plead the pendency of proceedings in insol-
vency, or under an assignment in this State; to the reception of which
plea the plaintiff objected,—1, on the ground that the plea was of-
fered too late, no allusion having ever been made to said proceedings
in the affidavit for confinuance at the first term, or at any subsequens
term, until now; and 2, upon the ground that the plea, if received,
was no bar to the maintenance of the action; nor did the facts therein
set forth, if true, afford any good reason for delay or for a continuance
of the cause.

The court admitted the plea (terms to be settled), and continued
the action ; and the plaintifi excepted.

The pleas are as follows : First, the general issue. “And for further
plea in this behalf, by leave of the court the said defendant comes and de-
fends, &c., when, &c., and says the plaintiffs their action aforesaid
thereof against him ought not to bave and maintain, because he says
that on the fifteenth day of March, A.D. 1867, he was a citizen of
Dover,-in the county of Strafford and State of New Hampshire; and
on said fifteenth day of March, A. D. 1867, at said Dover, he made,
executed, and delivered to Hiram F. Snow and Joshua Varney, both
of said Dover, an assignment of all his property, estate, rights, and
credits of every description, except such as was by law exempted from
attachment and execution, in trust for the benefit of all the creditors
of the said defendant, in proportion to their respective claims ; and on
said fifteenth day of March, A. D. 1867, made oath, duly certified on
said assignment, that he had placed and assigned, and the true intent
of said assignment was to place in the hands of his assignees, all his
property of every description, except such as was by law exempted from
attachment and execution, to be divided among all his creditors in
proportion to their respective claims ; that the said Snow and Varney,
the assignees therein named, thereafterwards, to wit, at said Dover, on
said fifteenth day of March, A. D. 1867, accepted said trust, and en-
tered upon the discharge of their duties as such assignees under said
assigninent ; that said assignees thereafterwards, to wit, at said Dover,
on the twenty-fifth day of Mareh, A..D. 1867, filed at the probate
office for said county of Strafford a schedule of all the property em-
braced in said assignment, and a list of all the creditors of the said
Winslow T. Perkins, verified by the oaths of the said assignees and of the
said Winslow T. Perkins to be true, according to the best of their
knowledge, information, and belief ; that upon petition to the judge of
probate for said county of Strafford, the time for filing a bond by said
assignees was extended to the sixth day of April, A. D. 1867, and on
the first day of April, A. D. 1867, the said assignees did make
and execute to the judge of probate for said county of Straflord
a good and sufficient bond with sureties, with a condition for
the faithful performance and discharge of their duties as such
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assignees, which said bond was approved by said judge, and on the fifth
day of April, A. D.1867, was filed at the probate office for said county
of Strafford ; that pr ooeedmgs under said assignment are still pending,
and have never been settled and determined; that the claim and demand
upon which the plaintiffs’ said action is founded contracted and existed
prior to said fifteenth of March, A. D. 1867 that afterwards, to wit,
on the fifteenth of April, A. D. 1867, the plaintiffs had notice of the said
assignment, and did not then, within thirty days thereafter, or since,
manifest their dissent thereto to said assiguees or either of them; and
that the plaintiffs’ said claim, demand, and debt, upon which the said
action is founded, was and is provable under the said assignment, and
that their said actlon while the proceedings under said ass1gnment are
pending, cannot be maintained and prosecuted against the defendant ;
and this he is ready to verify.

« Wherefore he prays judgment. if the said plaintiffs their action
aforesaid against him ought to have and maintain, and for his costs.”

To this plea the plaintiffs demurred.

Liolfe, for the plaintiffs.
S. M. W heeler, for the defendant.

Berrows, C. J. The plea was out of time, but it was within the discre-
tion of the presiding justice to receive it, dnd that discretion is not
open to revision, but the questions as to its sufficiency are properly
raised by the demurrer.

It is objected that the plea should conclude to the country as under
the English bankrupt law ; and such seems to be the rule in England,
when the plea is genelal—-l Ch. P1. 557, 558, and cases cited in note
z; 8 Ch. PlL. 912; but this is in accordance with the terms of their
statute of bankruptey and countrary to the general rules of pleading,
which, in the case of the introduction of new matter, requires that the
plea should conclude with a verification. 1 Ch. PL. 557. Besides, the
demurrer here is general, and under that the plaintiff can take advan-
tage only of defects in substance.

Tt is objected that the plea does not bring the case within the teLms
of the statute, and is therefores no answer to the action. The counsel
for the plaintiffs assumes that this case is governed by Gen. Stats., ch.
126, but the assignment was made on March 15, 1867, and the General
Statutes went into operation not until the first day of J anuary after.
Consequently, the validity of the assignment must be governed by
chapter 184 of the Revised Statutes, and the law of July 8,.1861, clr.
2488, and the law of July 9, 1862, ch.-2594.

The first cause of demurrer i is, that the plea does not allege that the
debtor filed in the office of the legxstex of probate within ten days a
copy of the assignment, and a schedule of the property embraced in it
with its estimated value, and the incumbrances thereon, and a list of
the names and residences of all the creditors of the debtor, and the
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amount and nature of the respective claims, verified by the oaths of the
debtor and assignee. -

_The plea does allege that the debtor filed at the probate office a sched-
ule of all the property embraced in the assignment, and a list of all the
creditors of said Perkins, verified, &c. Thelaw then in force—of July 3,
1861, ch. 2488, sec. 1—required such schedule and a list of the names and
residences of the creditors to be filed in the office of the register of probate,
but it did not require a filing of a copy of the assignment, nor the es-
timated value of the property, nor the amount and nature of the respec-
- tive claims of the creditors. The plea, in this respect, is deficient only
in not giving the residences of the creditors, and in stating that the
filing was in the probate office and not in the register of probate’s office.
As to the latter objection, we are inclined to think that the probate of-
fice is substantially equivalent to the register of probate’s office, and
that they both mean the same thing, althouOh it would have been much
better to have used the language of the statute. The only defect, then,
in this part of the plea is, the omission to state that the residences of
the creditors were given in the list so filed: and the question is,
whether the plea is bad in substance on that account. By the subse-
quent law of July 9, 1862, ch. 2594, sec. 1, the assent of creditors to
such assignment shall be presumed, unless the contrary intent is man-
ifested to the assignee within thirty days after they are notified of the
assignment ; and the actions of such assenting creditors shall be discon-
tinued, and their costs form a part of their claim against the estate of
the debtor. This somewhat stringent provision was enacted, it may be
assumed, in view of the requirement that a schedule of the property
and list of the creditors and their residences should.be filed, and thus
give the creditors some means of ascertaining the chamctel and va-
lidity of the assignment; and we think this must have been, to some
extent, at least, the object of that provision.

The plea in this case is in bar of the further pr osecution of the
suit, and it is based upon the law of July, 1862, sec. 1, ch. 25%4,
pefore cited. Independent of that section the plea could avail nothing ;
and, to enable the debtor to plead it with effect, he must show a sub-
stantial compliance with the provisions of the law which were designed
to give the creditor the means of judging of the character and validity
of £he assignment, and consequently of .determining whether to give
or withhold his assent. These provisions, in respect to filing a sched-
ule and list of creditors with their residences, are of that character ;
and we cannot hold that anything short of a full compliance with those
provisions will be sufficient to justify a presumption of assent so far as
to maintain a bar to the further prosecution of the suif.

The great question, however, is, whether the State laws under which
this assighment was made were in force at the time; or whether they
were suspended by the United States bankrupt law, which was ap-
proved March 2, 1867, while the assignment was made March 15, 1867.
It is not contended by the defendant’s counsel that these State laws were
not suspended when the bankrupt law of the United States went
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into operation. Indeed, it is quite clear upon authority that they were
so suspended. These State laws are clearly within the purview of
the law of congress. The two systems act upon the same subject-matter,
upon the same persons, both debtors and ecreditors, upon the same
rights, and generally have the same object, namely, the equal distribu-
tion of the debtor’s assets among all his creditors ; and it is very obvi-
ous that both cannot go on without collision. In accomplishing the
object of both systems, different means are used. Under the State
laws, the assignee is selected by the debtor alone; by the bankrupt
law, he is chosen by the creditors. To enforce a faithful surrender and
application of all the debtor’s assets, and generally to ensure the good
faith and fair dealing of the bankrupt, the avoiding of fraudulent pref-
erences, and to ensure an equitable distribution of all his assets, the
provisions of the bankrupt law are very stringent and effective.

Under the provisions of the federal constitution and from the nature
of the case, the law of congress must be paramount. The two systems
cannot stand together; it would be totally inconsistent with that uni- |
formity which it was the object of the constitution to establish ; and so
it is settled that as soon as congress has exercised its power of making
a general bankrupt law, and it has gone into operation, the State insolvent
laws are suspended. Sturges v. Crowningshield, 4 Wheat. 196, 197 ;
Ogden v. Saunders, 12 Wheat. 218 ; In matter of Hames, 5 Law Re-
porter 118—S. C. 2 Story 822; Com. v. O’ Hara, 6 Am. Law Reg. 765,
Distriet Court of Penn. ; Bump on Bankruptey 430, and cases cited ; Judd
v. Ives, 4 Met. 402; Griswold v. Pratt, 9 Mct. 16 ; Blanchard v. Rus-
sell, 18 Mass. 12,13 ; Day v. Bardwell, 97 Mass. 246.*

The remaining question is, whether the United States bankrupt law
went into operation at its passage, or not until the first day of June after,
The last section is as follows : ¢ This act shall commence and take effect,
as to the appointment of the officers created hereby and the promulgation
of rules and general orders, from and after the date of the approval ; pro-
vided that no petition or other proceeding under this act shall be filed,
received, or commenced before the first day of June, Anno Domini
1867.” These provisions are unusual, and not altogether free from am-
biguity ; but, after careful consideration, we are inclined to the opinion
that the law did not go into effect so as to suspend the State insolvent
laws until the first day of June, 1867. It is very clear that no law was
in force under which proceedings in bankruptey could be ¢ommenced
until that time. And until then there was no law of congress in exist-
ence that covered the ground occupied by the State insolvent laws,—
that is, none that was operative; and until there was, the State laws
were in force.

* And see Meekins, Kelly & Co. v. Their Creditors,19 La. An. 497, 408
(1867) ; Martin v. Berry, 87 Cal. 208-222 (1869). But see Reed v. Taylor,
82 Towa 209-213 (1871)-—(opinion by Corr, J,—Da¥, C. J.,, dissenting).

ReporTER.
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The mere fact that congress had power to establish uniform laws on
the subject of bankruptcies throughout the United States did not take
from the States the power to make such laws until congress had exer-
cised the power; that was settled in Sturges v. Crowningshield, before
cited ; and it would seem to follow, logically, that until congress had
put into operation laws on that subject with which State laws would
come into collision, the latter would remain in force. The mere pas-
sage of a law by congress, to take effect at a future time, could not
have the effect to supersede State laws until it-went into effect, any
more than to repeal a former statute. Nor can the law of congress be
regarded as having taken effect in the sense of suspending the State
laws, because provision is made for appointing officers under it, and
promulgating rules and orders immediately on its passage. Indeed, it
is a fair implication from this provision, that it takes effect for no other
purpose until June 1,1867. In fact, as no proceedings nnder it can, by
its express terms, be commenced until then, the law must substautially
remain inoperative until that time has arrived.

Had it been the purpose of congress to suspend all State insolvent
laws for three months before the law of congress was to take effect as
a substitute, we should maturally have expected that purpose to have
been manifested in terms more explicit than any we find here. The
fact that the law was to take effect immediately, so far as to authorize
the appointment of officers and the promulgation of rules and orders,
furnishes no sound reason for holding the State laws to be suspended ;
and so we think it was decided under the bankrupt law of 1841, which
in its general provisions took effect several months after its passage.
That act passed August 19, 1841, to take effect February 1, 1842. It
provided, in sec. 2, that all foture payments, &c., in contemplation of
bapkruptey, and for the purpose of giving any person preference or pri-
ority, shall be deemed void and a fraud on the act ; and it was held that
such payment, &c., made after the passage of the act and before Febru-
ary 1, 1842, came within the terms of the act, upon the ground that the
word future had reference to the time of the passage of the act, and
not to the time it went into operation,—Hutchins v. Taylor, 5 Law Rep.
289, per STory, dJ., U. 8. circuit court, holding that congress might
provide that particular provisions of the act shall be in force from its
passage, while the general operation of the act is suspended until a
future time.

So n re Tibbits, 5 Law Rep. 259, 267, where certain acts, as ¢ the
application of trust funds to his own use,” were prohibited after the
passing of the act, it was held by Story, J., in U. 8. circuit court, that
this meant the date of the approval of the act, and not the time when the
law went into operation.

The doctrine of Hutchins v. Taylor was fully sustained in a similar
case in Swan v. Littlefield, 4 Cush. 574 ; and yet it was held that pro-
ceedings, which were commenced under the insolvent laws of Massa-
chusetts at any time before the bankrupt law of congress went
into operation, were valid and were not affected by that law, even
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although the as31gnme11t was made after that law took effect. Judd v.
Ives, 4 Met. 401. So is in re Horton, in circuit court, U. S. district of
Connecticut, 5 Law Rep. 462 ; and in re Holmes, Maine U. S. district
court, 5 Law Rep. 360 ;—see, also Larrabee v. Talbott, 5 Gill 426.

These authorities show that althouOh the law of congress may have
taken effect in some particulars, yet, so long as its general provisions
are inoperative, it does not suspend State insolvent laws. » And this
principle is, in fact, decisive of the question here.

In accordance with?such views is the well considered case of Day
v. Bardwell, 97 Mass. 248, where, in an able opinion by GraY, J., it is
decided that until the bankrupt law of congress went into operation on
the first day of June, 1867, the State insolvent laws were not sus-
pended. So is Martin v. Berry, 87 Cal. 208. So it is laid down in
Bump on Bankruptey 470, and cases cited.

The case of Perry v. Langley, United States district court, Ohio, 7

"Am. Law Reg. 429, is the other way; but for the reasons we have sug-

gested, we cannot adopt its conclusions.

Our conclusion, then, is, that the exception to the reception of the
plea is overruled, “that the demurrer is sustained on one point,—on the
omission to set out the residences of the creditors,—and' overruled as
to the rest.

Junee or Prosare v. Lane & A

When the breach of an administration bond is found, judgment will be for
the whole penalty, and that will stand as security for all interested,
whether their names are indorsed on the writ or not, or whether their
claims were liquidated or not, when such judgment was rendered.

The probate court alone has original jurisdiction of the settlement of ad-
ministration accounts, and a mistake in its decree can be corrected by this
court, for the purpose of fixing the amount for which execution shall be

" awarded, only upon appeal.

‘Where judgment is ordered for the penalty, the court_has power to sus-
pend further proceedings until the adnnmstlatlon account has been set-
tled in the probate court.

If a manifest mistake has been made in the settlement of such account, it
is competent for the probate court in a subsequent acecount to correct if,
unless it appears that the particular matter has already been adjudicated.

The statute provisions, that actions shall not be commenced against admin-
istrators within one year after grant of administration, and requiring de-
mands to be exhibited and suits brought within a time limited, do not
apply to demands against administrators, which arise after the grant of
administration, and result from a breach of duty on their part.




