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the view taken in the.present opinion. In that case, the doctrine is-

distinctly enunciated that the purchaser of negotiable paper purporting
to bind the government must, at his peril, see that the officer sign-
ing it had authority to bind the government—MILLER, J., p. 676. Thig
decision is sustained by Marsh v. Fulton County, 10 Wallace 676 ;—see,
also, Aspinwall v. County of Daviess, 22 Howard 864. ‘

The plaintiff contends that there is a general « presumption of au-
thority upon the part of the officers of a town to do what they have un-
dertaken te de.”” But, in the present case, there is no room for any
presumption, in view of the admitted facts. It is undisputed that the
note was given for money borrowed without special authority from the
town. If the selectmen have not power, ex officio, to borrow, it follows
that the act was unauthorized. Nor is there any presumption that the
money thus borrowed came to the use of the town. When all that ap-
pears of the acts of the selectmen is legal, there may sometimes be =
presumption in favor of the due performance of other duties legally in-
cumbent upon them in relation to the same subject-matter. But the
fact that the selectmen have, without legal authority, borrowed money
upon the credit of the town, does not warrant the presumption that
they applied the money to the use of the town.

The town of Errol do not dispute their liability, in case the money
hired on this note came to the use of the town. Our conclusion is, that
the plaintiff must show that the money loaned came to the use of the
town, or that the note was in some other manner ratified by the town.

We are not- inclined to consider at this time the competency or
weight of any circumstances disclosed in the case,as evidence upon the
question of the application of the money, or upon the question of ratifi-
cation. Tt is understood that the plaintiff will elect to try the ques-
tions of fact by a jury ; and the competency and weight of any evidence
on these points have not been discussed in the arguments on either side.

Case discharged.

Srate v, RaxD.

The purchaser of liguor sold in violation of the statute is not guilty of a
criminal offence, and cannot be excused from testifying as to the pur-
chase.

InprcTmExT, against Hamilton L. Band, for the sale of spirituous
liquor.

The substance of the indictment was, that the defendant, at Concord,
on the first day of July, 1871, not being an agent of a town for the
purpose of selling spirit, did sell one glass of spirituous liquor to onc
Charles E. Savory.
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Said Savory being ealled as a witness for the State, and being asked,—
“ Have you purchased any spiritucus liquor of the defendant within a
year past ? 7 replied,—“1 decline to answer, because it would crimi-
nate myself. If I induced him to sell me ligquor, wounld I not be a par-
tieipator in that act ?” .

On the question of the privilege of the witness, the court found that
the defendant was not a town agent ; that the witness knew the de-
fendant was not a town agent ; that the witness requested the defend-
ant to sell him a glass of spirituous liquor; that the defendant, in com-
pliance with and in consequence of the request of the witness, sold him
a glass of spirituous liquor ; that without this request the sale would

_not have been made; that the witness and the defendant knew that
the sale would be and was a criminal offence; and that, so far as any
question of fact is involved in the privilege claimed, the witness, by
his request, and the usual promise of payment understood and implied
therefrom, induced and procured the defendant to make the sale.

The court reserved the question, whether, upon the foregoing facts, °
the witness should be compelled to testify to said sale.

Attorney General and Solicitor, for the State.
A. & F. A. Fowler and Minot, Tappan § Mugridge, for the witness.

SurrH, J. The question presented is, whether the purchase consti-
tuted a crime. If it did,the purchaser cannot be compelled to testify.
Constitution of N. H., Bill of Rights, article 15.

“ If-any person shall sell * * * gpirituous liquor * * *
he shall be fined * * * 7 §&e. Gen. Stats., ch. 99, see. 13. T
is argued that the purchaser aids in or procures the sale, and thus
makes himself eriminally liable under see. 1 of ch. 266, Gen. Stats.,
which provides that ¢if any person shall aid in, counsel, hire, or pro-
cure the commission of any offence, or shall be accessory thereto, be-
fore or after the fact, he shall be punished in the same manner as the
principal offender, and may be tried and convicted thereof, either be-
fore or after the conviction of the principal.” Probably the chief pur-
pose of the original enactment of this statute in 1842 (Rev. Stats.,
ch. 221, sec. 1) was, to remedy the defects in the common law relative
to the trial of accessories, to which public attention had been directed
by the trial of Knapp for the murder of Joseph White, at Salem,
Massachusetts, in 1830. See 1 Bishop Crim. Law, 8d ed., sec. 614.
So far as the statute declares aiders and procurers criminals, it is, in
the main, only a reénactment of the common law. An enactment
¢ jn its nature declaratory of the common law” “will be construed, as far
a8 may be, according to the common law.” ¢A statute, general in its
terms, is always to be taken as subject to such exceptions as the com-
mon law requires.”” 1 Bishop Crim. Law, 8d ed., secs. 191, 192, It
could not have been the intention to repeal by this statute the estab-
lished rules of interpreting and construing penal statutes. If, prior to
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the enactment of the statute relative to accessories, a particular phra-
seology in statutes of a- special description was construed as ex-
empting a certain class of persons from criminal liability as aid-
ers or procurers, that rule of construction still remains in full force.
Upon the creation by statute of a new offence, the intention of the
legislature to exempt procurers from the statute penalties need not be
manifested by an express provision to that effect. It may be inferred
from the phraseology of the statute, construed according to established
rules of interpretation, and considéred in connection with the general
scope and purpose of the statute. Neither the sale nor the purchase
of liquor is a crime at common law. In legal contemplation,the sale
‘“ig an offence because the statute declares it to be so, and for that
reason alone. It is an offence, therefore, which has precisely the pro-
portions the statute gives to it, and it can have no other or greater.”
Have the legislature, in the statute prohibiting the sale of liquor, man-
ifested their intention that purchasers should not be subject to the op-
eration of the general rules of law relative to aiders and accessories ?

The statute itself, ¢ by the distinction it makes,” in the section im-
posing the penalty, has marked the seller as the only criminal. « Every
sale implies a purchaser; there must be a purchaser as well as a seller;
and this must have been known and understood by the legislature.”
Yet the penalties for selling are all imposed upon one of the parties,
the seller. In most offences, the codperation of two persons, occupy-
ing different and, in one sense, antagonistic relations, is not requisite
to the commission of the crime. The criminality of an assault, for
instance, does not depend on the mental concurrence or physical co-
operation of the assailant and the assailed. In such cases it cannot be
contended that the omission to insert in each penal statute the general
rules of law relative to accomplices and accessories, evinces the legis-
lative intention to except such persons from criminal liability. But the
case at bar is different. Here is an offence, created by statute, which
cannot be committed except by the physical codperation and mental
concurrence of two persons who occupy different, not to say antagonis-
tic relations, and act from widely differing motives. There may be
very slight foundation, in abstract reason, for making any discrimina-
tion as to the relative guilt of these parties; but it is matter of com-
mon knowledge, that the public at large do make a marked distinetion
between them, believing the purchaser by far less culpable than the
seller, and frequently regarding the former as the victim of the latter.
Under such circumstances, does not the imposition of the penalty upon
that one of the two indispensable parties to the commission of the of-
fence, who is, in popular estimation, much the more culpable, imply an
intention to allow the other party to go unpunished? ¢ Ezpressio unius
est exclusio alterius.”’

This construction is strengthened by tonsidering the probable pur-
poses of the legislature in enacting the prohibitory liquor law. Con-
ceding that one object was the protection of the community at large,
it is still undeniable that another and a prominent object was the
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protection of the buyer, or, rather, the class of persons likely to be-
come buyers. The law was designed to protect men against themselves ;
to relieve the weak by removing temptation. g

The rules of statute interpretation, enunciated prior to the enactment
of the prohibitory liquor law, and still recognized as sound, justify the
court in giving weight to the above considerations. In eases of mala
prohibita, the fact that the penalfy is in terms imposed upon only one
of two parties whose concurrence is requisite to the commission of the
offence, and that the statute was niade for the protection of the .other
party, who is generally regarded as the less culpable of the two, has
repeatedly been considered good ground for giving the statute a con-
straction exempting the party not named from criminal liability. See

" Browning v. Morrts, Cowper 790 ; Williams v. Hedley, 8 Bast 878 ; Tracy
v. Talmage, 14 N. Y. 162, pp. 181-186 ; Curtis v. Leavitt, 156 N. Y. 9,
pp. 285-289; Sacketts Harbor Bank v. Codd, 18 N. Y. 240 ; Buffale
Uity Bank v. Codd, 25 N. Y. 168 ; RicHARDSON, C. J., in Roby v. West,
4 N. H. 285, pp. 288, 289 ; PErLEY, C. J., in Prescott v. Norris, 82 N.
H. 101, p. 105; White v. Franklin Bank, 22 Pick. 181 ; SarcENT, J., in
Butler v. Northumberland, 50 N. H. 88, pp. 38, 39.

If any doubt still remains as to the meaning of section 18, chapter
99, we think that doubt can be removed by examining other portions of
the chapter.

Section 25 of chapter 99 imposes a fine of from one to ten dollars, or
imprisonment not over thirty days, as a penalty for drunkenness in cer-
tain places or under certain circumstances. The drunkenness thus
punished might, of course, result from the use of liquors imported by,
or given to, the consumer ; but it is not unlikely to be the result of the
use of liquor sold to the drinker in violation of law ; and the 26th sec-
tion of chapter 99 (as well as the 9th section of the original prohibitory
law, P. L., 1855, chapter 1658) clearly indicates that the legislature
contemplated the possibility, or, rather, the probability, of such a state
of facts. If, then, the purchaser is liable under section 13, he may, in
some instances, be subjected to a double punishment. Such a result is
not beyond the power of the legislature, but it is not to be easily pre-
sumed that they intended to accomplish it. It has been forcibly ob-
served, that ¢ it seems hardly consistent with the obvious general
purport of the law, which in terms is levelled almost exclusively against
the seller,to say that the legislature intended to punish the unfortunate
buyer with the same severity as the seller, and, in addition, to pursue
him with a further penalty for consequences which would never have
befallen him but for the prohibited act of the principal offender.” On
the contrary, the contingency that the purchaser may be punished un-
der section 25 increases the probability that the legislature intended
that he should be exempted from the penalties of section 18 ; tending
to show that the omission in section 18 to impose the penalty upon the
purchaser as well as the seller was intentional.

Section 26 of chapter 99 provides that if the person arrested for
drunkenness shall, before conviction, ¢ disclose of whom and where he

]
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obtained the liquor producing such drunkenness, file his complaint on
oath against the person furnishing the same, and testify fully on his
trial in relation thereto, he shall be discharged.”” The original prohib-
itory law (P. L., 1855, “eh. 1658, sec. 9), of which chaptel 99, General
Statutes, is a substantial 1eenactment clearly shows from what the
witness is to be ¢ discharged.” The 1anguage there used is,— the
said magistrate or court shall thereupon discontinue the said prosecu-
tion for dmnkenness, and the person so arrested shall be discharged,

and shall not be liable to be prosecuted again for the same offence, and
the county shall pay the costs of the said prosecution.” If the pur-
chaser is liable to the penalties imposed upon the seller,"the provisions
of section 26 are somewhat extraordinary. In that view, scction 26 is
an offer to a criminal to relieve him from the consequences of one of-
fence if he will confess himself guilty of another offence. The penalty
from which he is thus allowed to relieve himself may be as light as a
fine of one dollar. The penalty to which he makes himself liable by
his confession cannot be less than fifty dollars. If the drunkard is im-
prisoned under section 25, the longest term is thirty days. But, if he
is liable for- aiding the seller to commit a second offence, he may be
punished by imprisonment for ninety days, as well as by a fine of one
hundred dollars. ¢ There is a strong intrinsic improbability that any
such legislation should have been designed, and such a construction of
the statute can be adopted only wheun it is found that it is reasonably
capable of no other.” If the legislature did not intend that the buyer
should be exempted from all penalties imposed upon the seller, it is
hardly conceivable that they would have offered him such an inadequate
motive for testifying to the fact of purchase. They would undoubtedly
have added to section 26 a proviso exempting the witness from prose-
cution ¢ for any offence so disclosed by him.” Such a proviso is in-
serted in the 20th section of the same chapter, relative to the compul-
sory testimony of clerks, servants, or agents. It is true that, in the
latter section, the insertion of such a proviso. may have been a constitu-
tional necessity ; but that sectjion shows that the legislature understood
themselves to have the power of giving such indemnity, and it is very
clear that, if the construction now contended for by the witness is cor-
rect, such an indemnity is absolutely essential to make section 26 effect
the purpose for which it was obviously intended, viz., the procurement
of testimony against sellers.

In the case at bar, the court at the trial term have found, as matter
of fact, that the witness requested the defendant to sell the hquox ; that
the sale was made in consequence of the request ; and the witness, by .
his request and the nsuval promise of payment understood and nnphed
therefrom, induced and procured the defendant to make the sale. If
it were material to the decision of the question raised, we should be
inclined to remand the case to the trial term for a further and fuller
finding of facts. Upon such further finding it might perhaps appear
that the defendant had, prior to the sale to the witness, held himself
out as engaged in the business of liquor-selling ; that it was in conse-
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quence of this holding out that the witness was induced to make the
request ; and that the defendant’s standing offer to sell was the imme-
diate cause of the purchase,—the purchaser’s so-called “request” being
in effect nothing more than an acceptance of the defendant’s standing
offer. But it is not material to inquire more fully into the facts of this
particular case. In at least nineteen twentieths of the illegal sales of
liquor, one of the proximate causes of the purchaser’s request to buy
is his knowledge, derived from the seller’s words or acts, of the seller’s
willingness to sell. The legislature, fully aware of this state of things,
have seen fit to pass a general law applicable to all cases alike, leaving,
as we think, no opportunity for the courts to establish exceptions
grounded on the special circumstances of particular cases. As we view
that law, the purchaser is not liable by reason of his participation in
the sale, no matter whether he is more or less responsible for inducing
the sale.

Very few direct authorities have been cited by counsel. Doran’s case,
. 2 Parson’s Select Cases (Penn.) 467, referred to by the counsel for
the witness, is not in point. The Pennsylvania statute of Feb. 17,
1762, made it a crime for any person ¢ to buy, sell, or expose to sale ”
tickets in lotteries. In 1846 the question was raised, whether the pur-
chaser could be compelled to testify against the seller. The court held
that that part of the statute of 1762, which makes it an offence to buy
a lottery ticket, was still in force, and, of course, excused the purchaser
from testifying. In State v. Bonner, 2 Head (Tennessee) 135, the re-
marks of McKinnNEY, J., which are accurately quoted in the note to 1
Bishop on Orim. Law, 8d ed., 605, directly sustain the refusal of the wit-
ness. The Tennessee statute prohibited the sale of liquor by slaves ; and
the case decides that a white man, who purchases from a slave, commits
a criminal offence. Com. v, Willard, 22 Pick. 476, decides that a witness
is not excused from testifying o a purchase of liquor from an unlicensed
vendor. We are not prepared to adopt the view there advanced, that
one who approximates so nearly to the direct act, as a purchaser does,
is not liable as an aider or accessory because of the comparatively in-
significant character of the main offence. There are, however, other
reasons assigned by Smaw, C. J., not dissimilar to some grounds taken
in this opinion. In Com. v. Downing, 4 Gray 29, the court, without
any statement of reasons, recognized the decision in Com. v. Willard,
as applicable in prosecutions under the more stringent prohibitory law ;
and this decision has been followed in later cases. See Codd v. Farr,
16 Gray 597, p. 598 ; Walan v. Kerby, 99 Mass. 1, pp. 2, 8; Adams v.
. Goodnow, 101 Mass. 81, p. 82.

In this State, statutes have been in force ¢ almost from the
foundation of the government,” inflicting penalties under certain
circumstances upon sellers of liqguor. Hundreds of prosecutions and
convictions of sellers have been had under these statutes, ¢ most of
which have been sustained by the testimony of buyers.” The sellers
have often been highly indignant with the buyers for testifying truly,
and have sometimes resorted te personal violence to gratify their
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revenge. Yet no prosecution against the buyer for aiding or abetting
the sale has ever been attempted, within the knowledge of the court.
Nor have counsel cited any instance of such a prosecution under simi-
lar statutes in other Junsdlctlons, upless it be the Tennessee case. -
That such a prosecution is unprecedented in this State ¢ shows very
strongly what has been understood to be the law upon the subject.”
See Suaw, C. J., in Com. v. Willard, 22 Pick. 476, p. 478.

The mtnees should be directed to answer, and, if he refuses, should
be punished for contempt.

Case discharged.
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Browxy's Perrrion. -

In 1868 the selectmen of Bow laid out a highway for the accommodation
of individuals, “to be made by the petitioners, and to remain a highway
so long as said petitioners shall keep the same in repair, and no longer.”
In 1871, a petition having been brought for a writ of certiorari, the pe-
titionees filed an answer, alleging that when the selectmen came to the
con¢lusion to lay out the highway, the idea that such conditions were
to be annexed to the laying out had not occurred to them, and that
they were uninfluenced, both in the laying out and in the assessment of
damages, by any consideration that the laying out was to be subject to
such conditions; that when they came to make a return of said lay-
ing out, they consulted a book known as « The Town Officer” to find a
form to guide them, and followed the form there given supposing it to
be legal, and therefore inserted in their return the above clause; and
that said clause does not truthfully express the judgment of the select-
men. The petitionees moved that the selectmen be allowed to amend
the return by striking out the above clause. Held, that the motion to
amend must be denied, and that the answer to the petition was insufficient.

PrrivionN, by Moses Brown (filed October 16, 1871), for a writ of
certiorari to remove the record of the laying out of a highway by the
selectmen of Bow, for the accommodation of individuals, in December,
1868 ; and praying that the laying out may be adjudged void. The
petition alleged that the selectmen ordered, as a part of the laying
out, that ¢ the highway is to be made by the petitioners, and to remain
a highway so long as said petitioners shall keep the same in repair, and
no longer.” The answer alleged that the selectmen, after a full hearing,
came to the conclusion that there was occasion for a new highway, and
laid out the same by courses and distances, subject to the maintenance
of gates or bars, to be erected and maintained by the petitioners ; that




