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tbe view in In the is-­opinion. case,taken that doctrinepresentthe.
that the ofdistinctly negotiableenunciated purchaser paper purporting

to bind must, at that sign­the his see the officergovernment peril,
it hading J.,bindto the 676. Thisauthority government Miller, p.—

decision is v. 10sustained Marsh Fulton Wallace 676­by ;­ see,County, —­
also, Daviess,v. 22 364.HowardAspinwall County of “The contends that a au-plaintiff generalthere is ofpresumption
thority the of athe of officers town to do what have un-upon part they
dertaken But,to the iscase,do.” in there no room for anypresent
presumption, in view of the It is thatadmitted facts. theundisputed
note was forgiven money borrowed without fromspecial authority the
town. If the have not exselectmen to itpower, officio, borrow, follows
that the act was unauthorized. Nor is there thatany thepresumption
money thus came to the ofborrowed use the town. When all that ap-

ofpears the acts of the selectmen is there sometimeslegal, may be a
presumption in favor of the of otherdue duties in-performance legally
cumbent upon them in relation to the subject-matter.same' But the
fact that the have,selectmen without legal authority, moneyborrowed
upon the credit of town,the does not thewarrant thatpresumption
they to the useapplied the of the town.money

The town of Errol do not theirdispute liability, in case the money
hired on this note thecame to use of the town. Our is,conclusion that
the plaintiff must thatshow the money loaned came to the ofuse the
town, or that note was in somethe other manner ratified by the town.

tWe are no­ toinclined consider at this time the orcompetency
weight of case,circumstances inany disclosed the as evidence theupon
question of the of the money, or the ofapplication upon question ratifi­
cation. It is thatunderstood the trywill elect toplaintiff the ques­
tions of fact a and theby and ofjury; competency weight any evidence
on these have notpoints been discussed in onargumentsthe either side.

Casedischarged.

State v. Rand.

The purchaser of sold in violation of the statute isliquor not guilty of a
criminaloffence,and becannot excused from astestifying to the pur-
chase.

Indictment, Hamilton L.against forRand, the sale of spirituous
liquor.

The of was,substance the indictment that defendant,the at Concord,
on the first ofday 1871, notJuly, anbeing ofagent a town for the

ofpurpose selling did sell one ofspirit, glass tospirituous liquor one
Charles E. Savory.
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asked,as a andbeing State,Said called witness for theSavory being —■
“ any within aof the defendantyou spirituous liquorHave purchased

”? I to it crimi-answer,decline because wouldyear past replied,—“
If him to I be aI induced sell me would notmyself. liquor, par-nate

act ?”in thatticipator
of the found thatwitness,On the the of the courtquestion privilege

the de-not a town that the witness knewagent;the defendant was
thenot a town that witness the defend-requestedwas agent;fendant

in com-defendant,him a of that theglass liquor;to sell spirituousant
himand in the of soldwitness,with of theconsequence requestpliance

; that this the sale wouldliquorof without requesta glass spirituous
made; witness and knew thatthat the the defendantnot have been

offence;and far asthat, anywould be was a criminal and sothe sale
witness,in claimed, byof fact is the theinvolved privilegequestion

and the usual of understood andpaymentpromise impliedhis request,
and to sale.therefrom, induced the defendant make theprocured

facts,thequestion, whether, foregoingThe court reserved the upon
to toshould be said sale.testifythe witness compelled

Solicitor,and for the State.CreneralAttorney

and witness.Minot,F. A. Fowler for theMugridge,A. Tappan $§

is, the consti-Smith, J. The whetherquestion presented purchase
did, toIf it the cannota crime. bepurchaser compelled testify.tuted

H.,of N. Bill of 15.Rights, articleConstitution
* * * ** * *“ shallIf sellany liquorperson spirituous
”* * * It99,ch. 18.shall be fined &c. Gen. sec.Stats.,he

sale,in and thusthat the aids or thepurchaser procuresis argued
266, Stats.,himself liable under sec. 1 of ch. Gen.criminallymakes

“ hire,if orin, counsel,that shall aidany pro-personprovideswhich
oroffence, thereto,of shall be-any accessorycommission bethecure

as thehe shall in the same mannerfact, punishedafter the beorfore'
and either be-offender, thereof,and be tried convictedmayprincipal

of the chief pur-the conviction theProbablyor after principal.”fore
Stats.,of this statute in 1842the enactmentoriginal (Rev.ofpose

to in the common law relative221, was, remedysec. the defects1)ch.
to had directedaccessories,of which attention beenpublictrialto the

at"White, Salem,the murdertrial of for ofKnapp Josephtheby
ed.,3d sec. 614.Massachusetts, in 1830. 1 Crim. Law,See Bishop

criminals, is,it indeclares aiders andas the statute procurersfarSo
An enactmenta of themain, reenactment common law.onlythe

“ as farconstrued,of common “will beits nature the law”declaratoryin
in itsstatute,to “A generalthe common law.”be, accordingmayas
com-as thealways to be taken as to suchterms, subjectis exceptions

It192.191,1 Crim. 3dLaw, ed., secs.requires.” Bishoplawmon
estab-to this' statute thebybeen the intentionnot have repealcould

toIf,and construing priorof statutes.rules interpreting penallished
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of aaccessories, phra-the enactment the statute torelative particular
- asin a was construed ex-seology statutes of descriptionspecial

asa aid-liabilitycertain class of from criminalempting persons
ers or in full force.that rule of construction still remainsprocurers,

offence, ofthe creation of a new the intention theUpon by statute
notto from the statute need belegislature exempt procurers penalties

an maymanifested to that effect. It be inferredby express provision
from the tostatute,of the construed establishedphraseology according

and inrules of considered the generalconnection withinterpretation,
and of the statute. Neither the sale nor thescope purpose purchase

of isliquor a crime at common law. In thelegal salecontemplation,
“ so,is an the to and foroffence because statute declares it be that

offence,reason It is therefore,alone. an has thewhich precisely pro-
portions gives it,the to and it can have no other orstatute greater.”
Have the in the oflegislature, the statute sale man-prohibiting liquor,
ifested their intention that should not be to thesubjectpurchasers op-
eration of generalthe rules of law aidersrelative to and accessories ?

“itself,The statute itby makes,”the distinction in the im­section
“the has the asposing marked seller the criminal.penalty, only Every

sale seller;a aimplies there must be as well as apurchaser; purchaser
and this must have been known and understood theby legislature.”
Yet the allpenalties for are one ofselling theimposed upon parties,
the seller. In most theoffences, of twocooperation persons, occupy­

differenting and, in one sense, relations, is notantagonistic requisite
to the the assault,commission of crime. The of ancriminality for
instance, does not on orthe mental concurrencedepend co­physical

ofoperation the assailant and the assailed. In such itcases cannot be
contended that the omission to insert in each statute generalthepenal
rules of accessories,law relative to and evinces theaccomplices legis­
lative intention to such from criminal Butliability.except persons the
case at bar offence,is different. Here is an statute,created by which
cannot be committed the andexcept by mentalphysical cooperation

different,concurrence of two who not topersons occupy say antagonis­
tic fromrelations, widelyand act motives.differing There may be

reason,invery slight abstract forfoundation, anymaking discrimina­
tion toas the of it isrelative these but matter of com­guilt parties;
mon that the at do amake markedknowledge, public large distinction

them,between the far less thanbelieving bypurchaser culpable the
seller, and the former the victim ofas thefrequently regarding latter.
Under such not ofcircumstances, does the theimposition penalty upon
that one of to commission of thepartiesthe two the of-­indispensable

much morefence, is, estimation,who in the anculpable, implypopular
?intention to allow the other uniusparty go unpunished "Expressioto.

altering.”est exclusio
This construction theby considering probable pur-is strengthened

in Con-of the the law.poses enacting liquorlegislature prohibitory
ofthat was the atcommunity large,one theceding object protection

it is astill was theobjectundeniable that another and prominent
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of to be-or, rather, thebuyer, likelyof the class personsprotection
;menThe law to themselvescome wasbuyers. designed protect against

to relieve weak by*removingthe temptation.
to theThe rules of statute enunciated enactmentinterpretation, prior

thesound,law,of the and still asliquor justifyprohibitory recognized
malaofcourt in the In casesweight to above considerations.giving

oneonlyis infact that the terms imposed uponthe penaltyprohibita,
theofof two whose is to commissionrequisiteconcurrence theparties

.otherand niade of theoffence, that the statute was for the protection
two, haswho as the less of theculpableisparty, generally regarded

a con­the statuteconsidered forgood ground givingbeenrepeatedly
Seeliability.struction not named from criminalthe partyexempting

;Morris, 790;v. 8 East TracyWilliams v. 378­Browning Cowper Hedley,
9,Y.181-186;v. v. N.162, Leavitt,N. Y. Curtis 15Talmage, 14 pp.

;240­285-289; Codd,Harbor Bank v. 18 N. Y.Sackettspp. Buffalo
163; West,v.Richardson, J.,Bank 25 Y. C. inv. N.Codd,City Roby­

N.Perley, 32; J., Morris,4 N. H. C. in Prescott v.285, 288, 289­pp.
181; J., in; Bank, Sargent,H. 22101, 105­ v. Franklin Pick.p. White ­

Northumberland, N. 39.33, 38,Butler v. 50 H. pp.
13,If as to the ofany meaning chapterdoubt still remains section

of99, we think that can be removed otherdoubt by examining portions
the chapter.

ordollars,Section 25 99 a fine of from to tenof onechapter imposes
in cer-a fornot over as drunkennessthirty days,imprisonment penalty

thustain drunkennessor under certain circumstances. Theplaces
by,result ofcourse,of from the usepunished liquors importedmight,

; of theto,or but it is not to the resultunlikelythe begiven consumer
sec-26thlaw;of to in violation of andliquoruse sold the thedrinker

tion of 99 as 9th thewell the section ofchapter original prohibitory(as
L.,P. thelaw, 1855, clearly legislatureindicates that1658)chapter

a staterather, of suchor,the thecontemplated possibility, probability,
in13, may,is heIf, then,of facts. the liable under sectionpurchaser
isto a resultinstances, a double Suchsome be subjected punishment.

easily pre-it is to benot the of the but notbeyond power legislature,
ob-forciblythat to it. It hastheysumed intended beenaccomplish

“ itserved, hardly generalthat seems consistent with obviousthe
law,of in terms exclusively againstwhich is levelled almostthepurport

seller, to that the unfortunatethe intended tosay legislaturethe punish
addition,and,as in to pursuewith the same thebuyer severity seller,

havea which neverhim with further wouldpenalty consequencesfor
Onfor of offender.”befallen him but the act theprohibited principal
un-bethe that thecontrary, contingency purchaser may punishedthe

intendedder thesection 25 increases the thatprobability legislature
;13 tendingofthat he should be from the sectionexempted penalties

thein 13 uponto show that the omission section to the penaltyimpose
as as the seller was intentional.wellpurchaser

for26 of that if the arrestedchapter 99’providesSection person
“ heandof whereshall, conviction,drunkenness before disclose whom
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drunkenness,obtained the such file onliquor hisproducing complaint
oath same,the and on hisagainst furnishing testify fullytheperson
trial in thereto,relation he shall originalbe Thedischarged.” prohib-
itory L., 1855, 1658, 99,law cli. ofsec. which General(P. 9), chapter

aStatutes, reenactment,is substantial fromshows what theclearly
“witness tois be there used thedischarged.” is,The language —“

said or court shall saiddiscontinue themagistrate prosecu-thereupon
drunkenness,tion for and so shall discharged,the arrested beperson

and shall not tobe liable be the same andoffence,forprosecuted again
the shall Ifthe costs of saidcounty pur-the thepay prosecution.”

seller,“thechaser is liable to the thepenalties provisionsimposed upon
of 26section are somewhat In that 26 isview, sectionextraordinary.

aan offer to criminal to of-relieve him from the of oneconsequences
if willfence he confess himself of another offence. Theguilty penalty

from which he is thus allowed to be as as amay lightrelieve himself
offine one dollar. The to makes himself bywhich he liablepenalty

his confession cannot be less than If drunkard im-dollars. the isfifty
25, But,under section the term is if heprisoned longest thirty days.

is for- the offence,liable seller to commit a heaiding maysecond be
by afor well as fine of onepunished imprisonment ninety days, byas

“dollars. ahundred There is intrinsicstrong thatimprobability any
such should have been and such a oflegislation constructiondesigned,

canthe be it is isonlystatute when found that itadopted reasonably
no Ifof other.” did thatcapable the not intend thelegislature buyer

should frombe all itexempted seller,the ispenalties imposed upon
that anconceivable would have offered him suchhardly they inadequate

motive for to the fact oftestifying wouldThey undoubtedlypurchase.
to 26 ahave added section fromthe witnessproviso exempting prose-

“cution for offence so him.”any bydisclosed Such a is in-proviso
in 20th sectionserted the of the thesame relative tochapter, compul-

clerks, servants,of that,or It is true insory testimony agents. the
section,latter the insertion of such a amay have been constitu-proviso,

tional but thatnecessity; section shows that understoodlegislaturethe
to the of andthemselves have such it ispower indemnity, verygiving
ifthat,clear the construction now contended for witness is cor-by the

indemnityrect, such an is to 26essential make section effectabsolutely
for which it intended,the was theobviously viz.,purpose procurement

testimony sellers.againstof
bar,In case at the court at trial found,the the term have as matter

fact, ;of that the witness the defendant to the thatrequested sell liquor
witness,in andthe sale was made of the theconsequence request; by

and usual andhis the of understoodrequest promise payment implied-
and to Iftherefrom, induced the defendant make the sale.procured

raised,material to the decision of the we should bequestionit were
a andinclined to remand the case to the trial term for further fuller

of facts. such itfinding Upon finding mightfurther perhaps appear
had, to to held himselfwitness,that the defendant the sale theprior

;as in that was in conse-out the business of itengaged liquor-selling
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tbe_tiiatout tbe witness was induced to makeof tins boldingquence
offer to was tbe imme-standingand that tbe defendant’s sellrequest; ”tbe so-called “request beingdiate cause of purchaser’spurchase,—-the

ofan tbe standingin more than defendant’suothing acceptanceeffect
of thisBut material to more into tbe factsinquire fullyoffer. it is not

of ofIn at least twentieths the salesillegalcase. nineteenparticular
of to buythe causes tbe purchaser’s requestone ofliquor, proximate

acts,from seller’s words or of the seller’sis bis derived tbeknowledge,
fullyTbe aware of this state oflegislature, things,to sell.willingness

alike,all leaving,to a law to casesgeneral applicablehave seen fit pass
the exceptionsno for courts to establishas we think, opportunity

wecircumstances of cases. As viewon the special particulargrounded
inis not reason of bisliablelaw, by participationthat the purchaser

inducingno matter be is more or less forsale, responsibletbe whether
tbe sale.

case,been cited Doran'sbyfewdirect authorities have counsel.Yery
467, to for2 referred the counselbyParson’s Select Cases (Penn.)

17,in statute of Feb.witness, Pennsylvaniais not Thepoint.the ”“ sell, to sale1762, buy,made a crime for to orany person exposeit
raised,In was whether the pur­tickets in lotteries. 1846 tbe question

heldto tbe seller. The courttestify againstchaser could be compelled
1762, buyan toof statute of which makes it offencethat that tbepart

and, excused tbeforce, course,was still in oflottery ticket, purchasera
2Bonner, 135,v. Head the re­testifying.from In State (Tennessee)

J., in note to 1McKinney, accuratelyare thequotedmarks of which
of wit­ed., 605,on Crim. 3d sustain the refusal theLaw, directlyBishop

slaves;the of andliquor byThe statute saleness. Tennessee prohibited
from a commitsman, slave,a white whothe case decides that purchases

476,22 aWillard, Pick. that witnessoffence. Com.v. decidesa criminal
ofto a from an unlicensednot from testifying liquoris excused purchase

advanced, thatare to the viewadoptWo not therevendor. prepared
does,act,the direct as anearlyso to purchaserone who approximates

in­or theaccessoryliable as an aider of comparativelyis not because
however,are,of main otherthe offence. Therecharactersignificant

not takenJ.,C. dissimilar to someby Shaw, groundsassignedreasons
without29, court,In Com.v. 4 theDowning, Grayin this opinion.
Willard,the decision in Com.v.reasons, recognizedofstatementany

law;thein under more stringent prohibitoryprosecutionsas applicable
Farr,v.in later Cobbdecision has been followed cases. Seeand this

Adams v.598; 1, 3;v. 99 Mass.597, 2,Walan pp.16 Gray p. Kerby,
81, 82.Goodnow,101 Mass. p.

“• State, have in force almost from theIn statutes beenthis
certainunderinflictingthefoundation of government,” penalties

andofsellers of Hundredsliquor. prosecutionsuponcircumstances
“statutes, most ofbeen had under theseof sellers haveconvictions

The sellerstestimony buyers.”sustained the ofbywhich have been
truly,buyers testifyingwith the forindignanthave often been highly

ta to theirgratifyresorted violencepersonaland have sometimes



December, PETITION." 367BROWN’S1871.]

forrevenge. buyerYet no the orprosecution against aiding abetting
the sale has ever court.been within the of theknowledgeattempted,
Nor have counsel cited of a under simi­any instance such prosecution
lar statutes in other it the case.unless be Tennesseejurisdictions,

“That such a is this shows veryin Stateprosecution unprecedented
whatstrongly has been understood to be the law theupon subject.”

Shaw, J.,See C. in Com. 22Willard, 476,v. Pick. 478.p.
The witness should be to if shouldand, refuges,directed heanswer,

be forpunished contempt.
Casedischarged.

BROWN’S PETITION.

In the1868 selectmen of laid aBow out for the accommodationhighway
“individuals,of to be made the and to remain aby petitioners, highway

so long as said shall the same in and nopetitioners keep repair, longer.”
1871,In a certiorari,been for a writ of thepetition having brought pe-

answer,titionees filed an that' the selectmenwhen came to thealleging
layconclusion to out the the idea that suchhighway, conditions were

to be annexed to the out had them,not occurred to andlaying that
uninfluenced,they were both in the out and in the assessment oflaying

considerationdamages, by any that the out towas be tolaying subject
such conditions; that when came to makethey a return of said lay-

“out, aconsulted book knowning they as The Officer” findTown to a
form them,to andguide followed the form there it togiven supposing
be and therefore inserted in their returnlegal, clause;the above and
that said clause does not the of thetruthfully express select-judgment
men. The moved that the selectmen be topetitionees allowed amend
the return Held,out the aboveby striking clause. that the motion to
amend must be and thedenied, that answerto the waspetition insufficient.

Petition, Mosesby 16,Brown October for a writ of(filed 1871),
tocertiorari remove the record of out of atfie laying highway by the

Bow, December,of for the individuals,selectmen accommodation of in
;1868 thatand thepraying mayout be void.laying adjudged The

thatalleged ordered,the selectmen as a of thepetition part laying
“out, that the is to the andhighway bybe made to remainpetitioners,

a so as said shall in andhighway long petitioners the samekeep repair,
no The fulllonger.” selectmen,answer that the after aalleged hearing,

to the conclusion that for andcame there was occasion a new highway,
laid distances,out the courses andbysame to the maintenancesubject
of or to thatgates bars, be erected and maintained theby petitioners;


