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no sufficient excuse is suggested by counsel in argument. It is said,
indeed, that the delay has been occasioned by the report having been
mislaid in the clerk’s office. 'We think, however, that is not sufficient.
If the copy returned to the court in Merrimack county was lost, or so
badly mislaid that it could not be found upon diligent search at the
first term, when it should have been entered, leave would doubtless
have been granted, upon application and proof of the fact, to file a new
one; or a copy taken from that filed in Rockingham county might have
been substituted.

Towns and land-owners, whose interests are affected Ly the laying
out of a highway, may reasonably expect that some action will be taken
directly upon the coming in of the report of the commissioners, at the
same term. It would be an intolerable hardship to compel them to
watch the courts term after term, and year after ycar, to see when it
" may suit the convenience, the interest, or the caprice of the petitioners
to move for judgment.

It is suggested that notice may be given, to all parties interested or
to be affected, of the motion now made, so that they can come in and
ook after thelr rights, and that thus no wrong will be done by allowing
the motion. It is quite possible that this may be true in the plesent
case; but we think a precedent giving countenance to a practice so
loose and dilator y, and one so plainly liable to work wrong and hard-
ship in other cases, ought not fo be established. As we are agreed that
the motion must be denied for this reason, it is unnecessary to consider
the various objections to the petition and report. It may be suggested,
however, that some of those objections seem to be of quite a serious
character. Motion denied.
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Srare v. Rum, Waiskey, anp Giv. 88502

Section 23, chapter 99 of the General Statutes, provided that intoxicating
liquors kept for sale in violation of law may be seized, and upon due pro-
ceedings adjudged forfeited, but omitted to point out the mode in which
such liquors should be disposed of after the decree of forfeiture. Held,
that upon proper preliminary proceedings, and proof of an illegal keep-
ing for sale, a valid decree of forfeiture might pass; and that the liqums
thus forfeited might legally be d1sposed of according to the provisions of
an act passed subsequently to the seizure,

On the fourth day of April, 1868, D. Warren Cogswell, of Henniker,
in said county, filed a libel in the ‘office of the clerk of the supreme
judicial court for said county ; and thereupon a warrant was issued,
directed to the sheriff of any county in this State, or his deputy,
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reciting said libel, and requiring him to seize and take into his custody
the property named in said libel, and safely detain the same until legally
disposed of. That said warrant was duly executed on May 2, 1868 ;
and due notice of said libel was given to the owner of said property,
and all others interested, to appear at said court, on the first Tuesday
of October, A. D. 1868, and show cause why said liquors and barrels
should not be decreed forfeited.

The cause was continued from time to time to the present time, when,
upon default of the owner and all persons interested, it appeared thaft
the said liquors were kept for sale in violation of law; and the courb
thereupon decreed that the same be forfeited ; fo which the owner ex-
cepted, upon the ground that there was no law authorizing a decree of
forfeiture in-said cases existing at the time of such seizure, and that
therefore the court had no jurisdiction to make such a decree.

Flint, Solicitor, for the State.
. Bastman, Page § Albin, for the claimant.

Lapp, J.  Any spirituous liquors kept for sale in violation of law,
with the casks, &c., containing the same or used in the sale thereof,
may be seized, upon a warrant issued by a justice or police court,
founded upon a complaint charging the same, and upon due proceedings
may be adjudged forfeited, and disposed of according to law. Gen.
Stats., ch. 99, sec. 28.

Chapter 249 of the General Statutes prescribes in general terms the
mode of procedure to procure a condemnation of any personal property
which is forfeited for any violation of law.

The court found that theliquors proceeded against here were kept for
sale in violation of law, and decreed that the same be forfeited, exactly
in accordance with the mandate of the statute above quoted. There-
upon a claimant appeared, and excepted on the ground that there was
no law authorizing such decree at the time of the seizure. The seizure
was made May 2, 1868. The General Statutes went into effect Janu-
ary 1, 1868. Wherein was the law defective ? It is said that, either
by design or mistake, the provisions of the act of 1855 in regard to the
disposition of the property are omitted in the General Statutes, and
therefore no judgment of forfeibure can be rendered.

It is true those provisions were omitted ; but the conclusion does not
follow. The proceeding is ¢n rem. The legislature have declared the
conditions under which the thing shall be adjudged forfeited. They
might go further, and prescribe the mode of disposing of it after forfeit-
ure or not, as they chose. Their omission to do so does not in the
least concern the former owner. His title is annulled and gone, by
operation of law, whenever the thing is brought within the legislative
ban by being kept for sale in violation of law.

In case of forfeiture of goods or land, from high treason down to a
misdemeanor for selling an office, where no other provision is made by
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law, the title to the thing forfeited vests in the State. Com. Dig., For-
feiture B. C.; 1 Bl. Com. 299 ; Rex v. Malland, Str. 828; Co. L. 891, a.
‘What disposition the State may afterwards make of the goods, whether
by a geuneral law, or by special direction in each particular case, is of no
consequence ; and it is quite immaterial, so far as the rights of the
claimant are concerned, whether the liquors forfeited in this case be dis-
posed of in accordance with the provisions of the law of 1870, or in
some other way.

This disposes of the only question raised by the case. Several other
objections were taken by counsel in argument relating to the prelimi-
nary proceedings, which we have looked at, although we are not called
on to decide them. (1) The objection that the libel does not show
that the liquors, &ec., were originally seized on a warrant issued by
a justice of the peace or police court, as required -by law, is obviated
by an amendment of the libel. (2) It was objected that the libel
was not commenced without unnecessary delay after the seizure, as
required by law. The answer to this is, that whether the libel was
seasonably commenced involves a question of fact, which must have
been passed upon and found in the affirmative by the court before the
forfeiture was decreed. (8) It was objected that the deseription of the
property in the libel was insufficient. This objection comes after the
close of the proceedings which ended in a decree of forfeiture, and
stands on much the same footing as a motion in arrvest of judgment.
At all events, no question can now be raised except whether the de-
scription is sufficient to form the basis of a valid judgment.

The decree must, doubtless, follow the allegations as well as the
proof. The allegation is, in substance, that the officer seized and now
detains ¢ one and about two thirds of a barrel of rum ; about half a
barrel of whiskey,” &e., the exact quantity of liquor not being given ;
and this is the defect insisted on.

‘We see no substantial grounds for this objection. The identity of the
property is as well ascertained as though the exact quantity in each
case were given; and whether there is or is not a defect in the deserip-
tion, of which advantage could have been taken at any stage of the
proceedings, we are satisfied that the judgment could not on that ac-
count be disturbed, even if the excéption were properly before us at
this time.

The material fact that the liquors were kept for sale in violation of
law, which constitutes the essence of the offence for which they are for-
feited, is distinetly alleged in the libel in the terms of the statute, and
we do not decide that that would not be sufficient had the objection
been taken at any stage or in any form.

Decree of forfeiture affirmed.




