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the divorce was obtained by fraud and perjury. Should it be made to
appear that the libellant, knowing where the libellee resided, fraudu-
lently caused the notice to be published in a paper not likely to be seen
by her or her friends with the purpose of preventing the notice reach-
ing her, and that the artifice was successful, the court ought not to
hesitate to treat it as no notice at all, and no real compliance with the
requisitions of the statute. The order of notice may have been com-
plied with, but if fraudulently procured, with the very purpose of avoid-
ing the giving of actual notice, it ought to be regarded as what it veally
is, no notice at all.

Upon the other point, that the divorce was obtained by fraud and per-
Jjury, it ought also to appear that the cause of divorce alleged had in
fact no existence ; but, as no definitive judgment is to be rendered, but
only to determine how far testimony of this character is admissible, it
is unnecessary to examine further the sufficiency of the offer. The
great question is, whether, after this lapse of time, this decree can be set
aside or vacated for fraud and imposition ; and on tha point we are
clear that it may be if the proofs are clear.

These views must not be understood to give any countenance what-
ever to the idea that there may be a re-trial, merely, of a divorce suit on
the allegation of fraud. On the contrary, the proof of fraud of a grave
character ought to be clear ; and the court would be slow to reverse a
decree of divorce, when the libellee appeared, or had due and actual
notice to appear, unless fraud of a serious character is established.

No objection is made in respect to the form of the application here,
and we therefore assume that it is in writing, as it ought to be, setting
forth fully the grounds of the application. Case discharged.

Cuartier v. MARSHALL.

Equity will not decree the specific performance of a contract to convey
real estate, when it is proved that the vendor has no title to the estate
in question.

When the plaintiff®s bill is dismissed for that cause, no costs will be allowed
against the plaintiff,

THis is a bill for the specific performance of a contract to convey
real estate in Nashua. The facts appear in the opinion.

G. Y. Sawyer & Sowyer, Jr., for the plaintiff.
Barrett § Atherton, for the defendant.

SargENT, J.  The plaintiff brings his bill for the specific perform-
ance of a contract in writing made by the defendant, in which he
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engaged to convey to the plaintiff certain real estate in Nashua, upon the
plaintiff paying him a certain amount of money in annual instalments.
The bill alleges a performance on the part of the plaintiff according to
the contract, and a failure to perform on the part of the defendant.

The defendant in his answer, denies that the plaintiff has made his
payments accor dmg to contract, and that therefore he is not bound to
convey. The cause was sent toa master; who has reported the facts in
the case, from which it appears that the plaintiff’ has done everything
that he reasonably could do, and everything that equity and good con-
science required him to do, and that if there has been any failure to
perform the contract on the part of the plaintiff, such failure has been
caused by the conduct of the defendant. The defendant cannot, there-
fore, stand upon the ground taken in his answer. DBut the master also
reports that he finds that the defendant has no title to the premises
specified in the contract, which fact the master finds was not known
- to the defendant until the hearing before the master.

The plaintiff claims that the defendant must deed to him as he has
agreed ; and the defendant claims that, having no title, he can convey
nothing to the plaintiff, and that he is not bound to give a deed which
would be inoperative and void, and which could only lay the foundation
for a suit for breach of warranty.

The aunthorities on this point seem to be uniform, that a specific per-
formance of a contract for the conveyance of land will not be decreed
when the vendor hasno title, as that would decree the performance of
an unlawful act. Fitzpatrick v. Featherstone, 3 Ala. 40 ; Adams’s Equity
*#80,%81, and cases cited ; 1 Story Eq. Juris., secs. 749, 7561, where it said
¢ courts of equity will decree a specific performance where the contract
is in writing, and is certain, and is fair in all its parts, and is for
an adequate consideration, and is capable of being performed, but not
otherwise.”  Catheart v. Robinson, 5 Peters 264.

The defendant, then, is not compelled to give a deed of land he does
not own ; and that is the only question now submitted to us. The par-
ties are not now ready to have any question of damages, for the failure
to perform his contract on the part of the defendant, considered.
‘When any further questions are raised we will consider them.

We think, however, that the defendant, though he may succeed on
that ground, should equitably recover no costs against the plaintiff. It
is said in Adams’s Equity #80, that « if the defendant cannot fulfil the
contract which he has made, it may be a ground for exempting the
plaintiff from costs upon the dismissal of his bill, but it cannot author-
ize the court to decree an impossibility,” such, for example, as where
the vendor of property has no estate.

The result then is, that, so far as this bill seeks a specific performance
of the contract to convey this land, it must be

Dismissed without costs.

——




