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• TheofThe for the salesaloon, liquor.defendants a billiard and a barkept
defendantsthebywas The wasliquor illegal. employedplaintifftraffic

agree-no; specialto work in and saloon there wasgenerally about the
particularas to whatment that he or sell orshould should not liquor,

andindo;he should to Avorkgenerallybut he was accustomedduty
fires, careroom, building takingthesaloon,about the care of thetaking

; intables, customersbar,of the billiard at and waiting uponthetending
the business.ofdefendants,the the the whole chargeabsence of he had

defendants,thethe ofThe at the time he into serviceenteredplaintiff,
a quantumIn uponknew what business was carried on there. assumpsit

for anymeruit, held., that the not recover compensationcouldplaintiff—
of his services.portion

to recover&ASSUMPSIT, Gage,Moorby C.Joseph Bixby against
fronf Octo-defendantsfor services rendered the for theby plaintiffpay

:facts were20, agreed1, 1861, followingto December 1863. Theber
intoxi-sale ofand bar thesaloon,The defendants a billiard forkept

bylicensedin saloon wasLowell, Mass. billiardliquor, Thecating
Theillegal.wasauthorities of sale ofLowell, liquorthe but thecity

in and aboutwork generallywas the defendants toemployed byplaintiff
or shouldhe shouldsaloon, thatthe but there was no agreementspecial

do; but he wasshouldsell or as to hedutynot whatliquor, particular
care ofsaloon, takingin theto work and aboutaccustomed generally

tables, tendingfires, of the billiardroom,the the carebuilding taking
accustomed tobar, openand Heat the customers. waswaiting upon

and incustomers, thein thethe saloon the morning, waiting upon
of the business.had chargeof the defendants the wholeabsence

defendants,of theat the time he entered into the serviceThe plaintiff,
defendants contend-on there. Theknew what business was carried

to re-facts, not entitledthe that the wased, plaintiffforegoingupon
toaccordingIt should be orderedwas thatagfeedcover. judgment

toreservingof eitherfacts,the court the foregoingthe opinion upon
the to á trialright by jury.party

Jr.,Y. for theSawyer, plaintiff.Gr. Sawyer §

find that there was a con-stated,I. the facts the court cannotUpon
inof in an illegalfor the services the wholeemployment,tract plaintiff

not in so finding.in The would be warrantedjuryor part.
found, is not the case of anBut if such contract should be thisII.

services at a Theprice.contract for the plaintiff’s stipulatedentire
in law—that the defendants shouldmerelyis that impliedagreement

If hadthe services beenreasonablywhat the services were worth.pay
onlyin a to be couldrendered thelegal pricewholly employment, paid
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meruit. Thereof abe ascertained the verdict aby jury upon quantum
thetogether”is in and“mingling bindingthenothing agreement

inJ.,C.Bell,and cannot betheyso thatlegal illegal separated.
18. which the wholeCrowell v. 45 N. H. The mode byHophinton,

for a legalmust in contract wasdetermined,be case the entireprice
to de-a to beservice, wit, the verdict of hereby jury, applied—to —is

in the legal employ-termine what of the services was renderedpart
muchbe,in this would Howment. The before the caseinquiry jury

?the his whenought lawfully employedto recover for servicesplaintiff
day,as thethere no between the tobeing price peragreement parties

”“otherwise,or and ser-and the legal illegalto mingle bind’together
N. 1LH. v. 28138; Woods,vices. v. 28 N. CarletonLovell,Walker

290.

Morrison for the defendants.Stanley,

Smith, J. The would have been entitled to the reasonableplaintiff
worth of his if inservices,entire no of hadthem been renderedpart
an It must forbusiness. be that cannot recoverillegal conceded he
his services in ofthe sale but that a of hisliquor; he claims portion
services was inrendered a and thatlegal he can recoveremployment,
the value of that The defendants contend that no of theportion. part
services was rendered in a ofbusiness, that thelegal arguing keeping

billiard was so fartables connected and in furtherance of thethe. with
traffic, that itliquor same,must be and ofregarded as theparcelpart
under the samefalling condemnation. Whether the latterlegal posi-

fact;tion is well founded would seem to a itbe of but needquestion
here,not be that,considered for we are of ifeven of theopinion part

lawful,business was still the cannot recover.plaintiff
If the consideration for the defendants’ to thepromise, pay plaintiff

a reasonable was thecompensation, to bothplaintiff’s promise perform
of services,classes the as as it thatwell the is clear theillegal legal,

defendants’ could ifnot be enforced. A contract is invalidpromise
of the consideration onany part either side is unlawful. See Metcalf

on Contracts 216-219. What the mutual were is questionapromises
of fact. The do not to have inparties appear fully languageexpressed
the nature of variousthe services to be theprecise byperformed plain­

nor to have made verbal oftiff, as to the modeany bargain payment.
“In such it is said ancases sometimes that the law agree­implies

”ment as to inthe matters omitted to be stated the verbalexplicitly
this is inaccurate. Thebargain. Strictly speaking, agreement, though

infully words, is, nevertheless,not a ofexpressed genuine agreement
” this,;the it is in it is to inferred fromthat beparties only“implied

;the acts or conduct of the instead of from their wordsparties spoken
“ the is conduct of Butsignified instead words.” actsengagement by

“intended to lead to a certain inference a asmay promiseexpress
“well as done.” contract,”words would have The term tacit sug­

of thisgested Austin,Mr. a natureby agreementdescribes genuine
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”“ contract;better than the an for the latterphrase implied expres­
fact,sion is which,sometimes used to indesignate legal obligations,

are not all,contracts at are a fictionbut considered so only by legal
for ed.,the of 3dsake the onremedy. See Jurisprudence,Austin

946; Am.1018, Review, 11, 12;Law vol. on Contracts5, Metcalfpp.
6,5, 9, ; 118,164 vol.10, 163, Edinburgh Review, American reprint,
239.p.
The in case,this did thequestions arising plaintiffservices—What

to ? itagree was an ? were thereperform separateentire contract
contracts, illegalas to and theupon separate considerations, the legal

under­services all mutual?—are of fact thequestions depending upon
suchof if facts isstanding and,the the nature of theparties; agreed

as to theallow of a either to submitfinding way, it would be proper
forquestions to a In is roomcase, however,the therejury. present

but one conclusion, namely, that was that theagreement plaintiff,the
at didthe defendants’ heshould all the services whichrequest, perform
in defendants,fact that of theperform, prom­and the in consideration

services,ise to illegalthe theperform all thoseperformance of)(and
as ofwell as worththe should the reasonablelegal, thepay plaintiff

words,the Inentire services. an entire prom­other the madeplaintiff
ise to services; (andboth theclasses of thisperform entire promise

for the defend­performance formed an considerationthereof) entire
ants’ was;to and a of this indivisible considerationpromise pay part

Woods,28 N.v. 28illegal. Lovell, N. H. and Carletonv.138,Walker
H. 290, cited In those cases thethe are not inby plaintiff, point.
different If thearticles sold were valued in the sale. pláin-­separately
tiff customaryhad a class of it isservices for of whichperformed each

Green,to 3a Met­pay for Robinsonv.separate instance,price (see,
calf affordthe nature of159), mightthe various services so performed
ground for that a separatethe conclusion the contemplatedparties

itthat isforpayment each service rendered. But it is not contended
forto build­customary sweeping,saloon-tenders forpay separate prices

fires,ing for billiard-markers, liquor.as and foracting selling
In case,accordance with the unless theof the agreedprovisions

elects trialplaintiff there must beby jury,
theJudgment for defendants.


