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asregarded matter of discretion, and not subject to revision unless
reserved.specially

In v.Rex 3 Burr. the court to the1901, stayrefusedLookup,
ofentering up judgment on account of de­already pronounced, some

fect in the indictment of a formal character, on the that thereground
was no precedent error,for butit, left the to his writ ofrespondent

that,which was andbrought, reversed,the judgment showing the de­
fect in the indictment was fatal when taken of.advantageproperly

It is laid indown 1 *663,Ch. Cr. ifLaw that sentence isthe once
pronounced, though entered,the notjudgment be the courtactually
are not bound to attend allat to a motion to judgment,arrest the even

athough formal error be discovered sufficient to thereverse judgment.
It obvious,is we that this be so.think, must The omission of the

or hisrespondent to call incounsel the attention of the court due timé
to some defect in the ofbe such character asproceedings may justly
to induce the court to withhold of inthis mode relief order to insure
attention and while, hand,onpromptness, the other the havedelay may
been attended with no fault on the of the or his coun-part respondent
sel, and the case such as to a thismight be resort to extraord-justify
inary ofmode relief.

Those, wellas as considerations,other show anthat ofapplication
this kind must be toaddressed the sound discretion of the judge who

at the trial.presides
A doctrine that should a a law,as a matter ofright,respondentgive

to vacate ajudgment rendered,when once that he might interpose excep-
tions or motion in arrest which to have been made beforeought judg-
ment, would tonecessarily lead a and thatloose mustdilatory practice

be ofnecessarily productive much mischief.
overruled.Exceptions

v. Lord.Wood

1851,thethe homestead act of homestead -isfamily exemptUnder from
1,as debts sinceonly against accruing January 1852,attachment with-

to the time homestead wasout such acquired.regard
1,1852,note since in renewalA of agiven Januarypromissory debt

before, is as thecreated still privileged against .homestead.
a husband of homestead,á the to securebyTherefore suchmortgage a

as his widow after hisdebt, is valid decease.against
the such thethat wife of wasmortgagor compelledbyThe fact mortgagee

during life,homestead her notleave the husband’s depriveto would her
' death;after his theof homestead neitherof the would factright that

renthusband to the for the samepaid mortgageethe premises.
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awife,If homestead,the the old acquiredafter to leavecompelledbeing
death, sheone,new she after her husband’swhich continued to occupy

theofhomestead,would lose her the old unless herright to occupation
return the other.new one an intention to tomerely temporary,was with

Lord, forS. M.Petition, Arabella Wood Catharineby against
in the widowhomestead. It is the that isalleged thepetition plaintiff

of ;John B. marriedWood, 15,who died 1870 that she wasAugust
into ;him Hill & to John27,1827 conveyedJune that Buffum said

Somersworth,fee a of land in the insimple parcel petition)(described
with thethereon, 3,1853 ;the that afterbuildings May immediately

and into of saidconveyance, she said John entered the possession
them, ;and topremises, a thatfamilycontinued asoccupy homestead

she so 4,1861,said until March when wasoccupied eject-shepremises
ed defendant;by the that since that the has been pre-time plaintiff
vented from the who inoccupying by the defendant ispremises posses-
sion, the of saidby virtue a from Johnclaiming premises conveyance
alone; and that no anyrelease or waiver of homestead was everright
made John,the and said Theby byor the alone.plaintiff plaintiff

first,defendant that atthe date of thepleaded plaintiff, the petition,
was not and is not entitled to or ashare of the asany part premises
homestead. The defendant’s second is as follows :plea

“ Wood,That John B. in said mentioned,by 1nspetition deeds, one„—
21,dated 1853,November and 22, 1854,recorded StraffordJuly on

records, 215,county 281,book otherpage 22, 1854,the dated July
and recorded on book 215, 284, records,—the same of theday samepage

inconveyed fee and the inmortgage premises described said petition
to said M., thebyCatharine name of Catharine M. Wood thenbeing(she

Wood,tounmarried), and one Charlotte M. to secure the ofpayment
notes,the all of which are infollowing each viz.:specified mortgage,

1850,Note dated forFebruary 15, 1700, Wood,one Danielsigned by
Wood,B.guaranteed said John andby said M.to Charlottepayable

$67,Wood, 9,1849,with interest. Note dated April for saidsigned by
B. Wood,John and to Charlotte,saidpayable with Noteinterest.

B.,3,1853, $120,dated for saidJanuary signed John andby payable
to Charlotte,said with interest. 31,Note dated March 1852, for
$1849, Wood,said B.signed John and toby said Catharinepayable
M. Wood with $120,interest. That said note for(now Lord), payable

Wood, givento Charlotte M. was said John B. in ofby renewal anoth-
$120,for 4, 1850,er note dated November due from said John B. to

Charlotte;said that said note for$1849, to said Catharinepayable M.,
by John B. in $1454,was said renewal of a forgiven noteprevious

Wood,said17,1850, signeddated John B. andJanuary by topayable
interest,with ofM., $175,said Catharine and a note for dated March

22, 1851, B.,said John andby Catharine,to said withsigned payable
interest; notes, thus aforesaid,that said secured asby havemortgage

them;nor ofnever been that said have notpaid, part mortgagesany
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B. toforeclosed, all in of said John redeembeen but the right equity
on1854,in soldothers, was, November,said withmortgaged premises

Roberts,R.Wood, '$25,said to Hiramexecution John B.against for
comRoberts, sold andthat, 1855, $27,and on said for20,November

; the attach-said of thatto said Catharine allveyed right redemption
1854;in July,ment of of thus sold was madesaid right redemption

B.Johnafterwards,that said the of saidCatharine and before decease
in'said mort-Wood, all the said M.Woodinterest of Charlotteacquired

occu-notes; B., family,wife orand that said John nor hisgages neither
time1861; a longof A. D. that forany said afterpied part premises

1861, saida ofto John or hisJanuary, family occupied partsaidprior
;Catharine, the sameof rent foras tenants said he payingpremises

thefromthat B. absent1861, beingsoon after said JohnJanuary,
orrentState, the “said the said Arabella-torequested payCatharine

housedid out of thevacate and that said Arabella movethe premises,
21st1861; to on theafter, wit,about the first that soonMarch,of

Conner, oneof one of1861, said withday July, Arabella bought,
of athereon,Dow, a lot of land a and barndwelling-housewith

January,$500 of; Conner, day17thvalue and said on theexceeding
Arabella; thatsaid1862, all his in said Dow lot toconveyed interest

had beensaid in said andlot lotDow describedadjoined petition,the
a timethe B. his forfamily long prior,homestead of said John and

inB. on land describedand until said John moved into the house the
1853; said has owned■said in that Arabellathe summer ofpetition

A. D.ever 1861.”and said Dow house as a homestead sinceoccupied
ina stated theThe whether defence iscourt reserved the question

second plea.

J. for theWilliam plaintiff.Copeland,

inof statements the de-The while she denies the truth theplaintiff,
no stated therein.second contends that valid defence isfendant’s plea,

Boss, H.in 42 N.The contends that Strachn v.1. theplaintiff principle
2,toonly to real estate a debtor43, by prior Januaryapplies acquired

that, as the shows that John B. the1852, petitionand purchasedWood
1853,in in the homestead attachedrightdescribed the petitionpremises

not or his creditors theonce, and could be defeated him unlessbyat
inwhile insolvent circumstances.fraudulentlywas purchasedproperty

is1089,ch. such fraud or1851, insolvencyActs sec. 7. NoPublic
homestead, events,a at allThe is entitled toin the plea. plaintiffstated

Wood,M.tonote, by$700tile Charlottepayable signedas against
Wood, notand John B. doesWood. Theguaranteed by pleaDaniel

“ of hadnor cause actionthe note was that anystate when guaranteed,
A2,John 1852.B. Wood toagainst Januaryaccrued thereon” prior

contract, and must sufficientis an be madeindependent uponguaranty
1 Parsons on and Bills 125. Such considerationNotesconsideration.
in in v.stated the and pleading.must be averred Wainguaranty
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Warlters, 10; 107;5 East. 3 v. Arm-v. Bing.Morley Boothby, Newbury
6strong, Bing. 201.

The transferguaranty was to the of the note. TheCharlotte, payee
of B.the note to did Johnthe defendant not transfer claim againstany

;Wood. A 140Fuller,is not v. 21 Pick.Truenegotiable.guaranty
y. 359;479; Hutchinson,v. 7 Mass. 19 Me.Taylor Binney, Springer

151;M’Boal v. 8Yeomans, 361; Brown,Watts Ten v. 4 Chand.Eyck
v. Norton, 228; 536;14 Yt. Irish 31 12 Met.Cutter,v. Me.Sandford

;452 Curb. 482 2;7 Hill 3;188 Gibbs 188.(Mich.)
The plea admits that the Thehave not been foreclosed.mortgages

isplaintiff entitled to in at least.homestead the ofequity redemption
Noi'ris v. 45 N. notMorrison, H. 490. The in doesdefendant her plea
claim that the to of wasjudgment, which thesatisfy equity redemption

1854,sold in Noyember, was founded a cause action accruingupon of
yoid. y.toprior 1,1852. The sale was 40 N. H.January Fogg Fogg,

282. If void,not it is no bar to this Norris v.homestead.plaintiff’s
y.Moulton, 392;34 N. II. Fletcher N. H.Bank, 37 369. The plea

does not claim under but claims underpossession mortgages, possession
sale of an of Ifequity the homestead isredemption. subjectplaintiff’s
to the ormortgages, them,either of is in theshe entitled to homestead

ofequity and ifmay amount,the found dueredemption, pay anything,
y.upon the Morrison,and hold themortgages, same as Norrisassignee.

•45 N. H. 490. The ofmortgagee haying thepurchased equity redemp-
tion, the were andmortgages the is entitled tomerged, plaintiff
homestead by Morrison,contribution Norris v. N. H.paying only. 45
490. The removal inplaintiff’s from the 1861 did notpremises defeat
her ofright ;v.homestead—Atkinson 40 H.Atkinson, N. 249 nor the
absence of her husband—Meader v. Place, 43 N. H. sectionBy307.
6, act of 1851, no orconveyance alienation of the husband could defeat
the wife’s homestead. the ofCertainly rent him can havepayment by
no greater effect than a him wouldconveyance by have suchupon

*homestead. The removal fromplaintiff’s the at the ofrequestpremises,
the defendant 1861,in did not defeat her homestead in the real estate

y.of her husband. Atkinson,Atkinson N. H.40 249. The ofright
ifhomestead, she ever had one in the 1861,Dow lot to wasprior

defeated by thereof,her husband’s andsale the ofpurchase the premises
y.indescribed Tufts, 478;the Horn v. 39 N. H. Nimspetition. Bigelow,

N. H.45 347.
The fact that her husband andonce owned Dow lottheoccupied

does not affect Allthe case. her in itrights shepresent acquired by
from been,Dow andpurchase Conner. theHaving by defendant’s

own ofwrongful acts, her home in the indeprived premises question,
she was somewhere,to seek a home andobliged the fact that without
the of husband in one,assistance her she succeeded does notobtaining
enable the defendant to ofher her homestead indeprive controversy.

and forEastman,Wells the defendant.

Neither B. Wood,John nor his the ever hadwife, anyplaintiff, right
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of homestead as theagainst debts. Strachn v.mortgage Foss, 42 N. H.
;48 Ladd v. H. 61. WpodN. The fact thatDudley,45 thepurchased

real estate 1852, cannotJanuary, the No ofhelp plaintiff. rightafter
estate,inhomestead real under the act ofany 1851, existed as against

such debts. Wood’s $700on theliability note was an under-original
and not withintaking, the statute of frauds. The presumption lawof

is, that the wassignature affixed at the time of making the note. Mar-
tin v. 11 N. IT. 385. The toBoyd, mortgage secure this note was cer-
tainly to andgood Charlotte, the defendant could not aacquire good
title without ;the and ifpaying it,same she she substi-paid would, by
tution, be held as 20Weldv. N.mortgagee. Sabin, IT. and537, cases
cited.

If the fact that the inright toequity redeem the mortgaged premi­
ses had been sold to a demandsatisfy accruing 1852,since January,
did not bar B. Wood’sJohn ofright homestead, the defendant will ask
leave to amend her and set but a titleplea by deed from said John B.
of all his to theright mortgagee’s premises, dated 28,September
1854, 3,and 1854,recorded October in Strafford County Register,
book John215, Wood,549. B. husband,thep. then had no ofright
homestead or inany rightother the premises after 1854. theUpon

of the Generaladoption Statutes, 1, 1868,effecttaking January the
4,act of July 1851, was 273,homestead Ch. Gen. Stats.repealed.

And there were no accrued of therights affectedplaintiff' theby, repeal
so as to bring her case within the orexceptions limitations of the re­

act. The wife’s ofpealing right homestead before the death of the
husband, and before hasassignment, beenuniformly held theby court
to be only contingenta inchoate andright, that no vested untilright as­

;or the death of the husbandsignment and such inchoate are notrights
.within the or limitations.exceptions Woodbuey, inJ., Merrill v.

H., 214,Sherburne, 1 N. on‘page says, Nor can ofacts the legisla­—“
ture be to those fundamentalopposed of legislation before par­maxim.s
ticularized, vested;unless they impair 'rights which- are because, most
civil are'derived fromrights laws, andpublic if, before the rights become

individual,invested any theparticular convenience of the State pro­
duces amendments or a of thoserepeal laws, those individuals have no
cause of The that authorizes orcomplaint. power toproposes give, may

anrevoke before interest isalways in the donee. Thus theperfected right
dower,of covert to at any before the deathperiod of the hus­femmes

band, orbe modified takenmay In Miller v.away.” 6 N. H.Dennett,
it that115, is held the legislature may change tenancies,joint created

deed intothen tenancies inby existing, common, at time beforeany the
vests Inbyestate v.actually Moore, 32 N. IT.survivorship. Rakeman

Sawyer, J.413, Thesays, right which is to be thus upheld against—“ “must a Athe be vestedrepeal right.” vested canperfect right be no
isother than such as not doubtful or ondepending any contingency,

absolute, andbut certain."fixed,
Flanders,In Rich v. 39 N. H. 365, Fowler, J., isstatutesays,& —“A

not as itobjectionable retrospective because to onpurports operate prior
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direst vestedor but when it tocontingent onlyqualified rights, operates
See, 344; v.also, Baker,r. 24 N. H. MeoersWillardrights.” Harvey,
427,29 N. H. and in under title “Restric-160,cases Morrison’s Dig.

“589,tions the under RevisionLegislature,” and do. titleupon page
5,and 273,The is also in accordance sec. ch.Eepeal.” withprinciple

Gen. Stats. said act ofBut it be that the of theprovisionssuppose
1851, giving homestead,the of reenacted in theright were substantially
General and inStatutes, enactment,continue from their first ac-force

273,to sec. 13 of ch.cording answer,—we
1. That those not sub-substantially reenacted,are but thatprovisions

different were Thestantially provisions adopted. revising committee,
1851,that the General Statutes and the of the ofreported act inrepeal

said 13theluding section, to 1legislature, say,the that section of chap-
124,ter which inthey 1851,of section 1 of the act of ispropose place

“a substitute with and the legislaturematerially provisionsdifferent
enacted this substitute as by the committee. Intro-precisely reported

4;ductory 1;of Com. of Com. sec. Gen. cli.Rep. Eep. 316, Stats.,
sec. 1.124,

2. ifThat of the of 1 of the act 1851any provisions sec. were savedof
by 13, 273,sec. ch. are in 4,not ofthey repealingsaved the act July
1868, for sec. 13 to that time and andonlyapplies particular chapter,

isthere no such to the act of of 1868, 1,1868. Lawsproviso ch. sec. 37.
then,How, law,and under what of does the claimprovision plaintiff

a homestead on the ? ifWe submit that she has suchpremises right,any
she must hold it under the of law inthe force at theprovisions time the

vested. No ofright homestead has ever beenassignment made. The
husband died in in1870. The law force at that time was the General

124,Statutes, 1868,ch. as amended the of 1,act ch. secs. 33 in-by to 37
“clusive. Under this wife,law the a‘ndchildren ofwidow, every person

is homestead,who the owner of a or of interestany therein, byoccupied
herself,himself or and his or her shall be tofamily, entitled so much

of said homestead or interest shallas not exceed in value five hundred
dollars,” &c. Under 'this law, we claim that the has noplaintiff right
of in Wood,homestead the Neither B. wife,John nor hispremises.
the has under this law the owner of a orplaintiff, ever been homestead of

interest therein andany &c., she takes hernothingoccupied, by petition.
inThere is no occasion the acase for forced ofconstructionpresent

law, has allthe as the widow the law ever contemplated tosecuring
her, $500.her—a homestead of aown, of value exceeding

Bellows, O. J. In answer to the for a homestead, the de-petition
fendant sets two made husband of themortgages by theup petitioner
in his lifetime to the and one Charlotte M. Wood, onepetitionee

22,dated and other andmortgage 21, 1853, 1854,November the "July
the inboth lands to secure the ofconveying question payment sundry

ofnotes the some to saidmortgagor, Charlotte,promissory payable
and All ofthe rest to the said notes were either givenpetitionee.

to or in renewal of notes before that time.givenprior January 1,1852,
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The thatalso, husband,answer before the death of the whichalleges,
1870,was in hadthe all the of theAugust, petitionee acquired interest

secured,said in said andCatharine the debtsmortgagés thereby
and that no of has everthese debts been It is contendedpart paid.

the that as theby Januaryhusband this land afterplaintiff, acquired
1, 1852, attached,at once and werethe homestead these debts'right
not But we think it clear that wasvery the homesteadprivileged. family

from attachment as debts sinceonly against Januaryexempt accruing
1,1852, without to the time when such homestead wasregard acquired.
It also, note, 1,is well that asettled, Januaryafterpromissory given

to before that1852, time,review a debt retains its characterexisting
a debt,as the substantial nature of the not being chang­debtprivileged

Foss, ;Strachn v. 42 N. v.ed, but H. 43­security only.the Weymouth
171;H. Ladd v. 45 N. H. 61. ItSanborn, 43 N. isDudley, objected,

$700, Wood,that in to the note of John B.also, guaranteed byrespect
ifis not stated to show anhusband, liability,the enough existing

as is the answer can ifso,this be be amendedquite readilyprobable,
if it.the facts will warrant

a of inbyWe then have case made husband alonemortgages the.
1854, act of 1851 force,1853 and while the homestead was in to secure

1, 1852;accrued to and inof debts that prior Januarythe payment
to these it must be considered as settled that themortgages,respect

not exist. Strachn v. 42 N. H. 43. ItFoss,of homestead doesright
was not andis that the homestead from attachmentexemptobvious

debts, and theas these .prohibition against convey­execution against
to soonlythe husband and thereforeby propertyances applied exempt;

v.in that the husbandheld, Foss,was Strachn alone could mortgageit
situated like this.property

governed 1851,far of the were the law ofpetitionee bySo the rights
inThe then arises to the ofquestionwere vested. respect equityand

Wood,That was sold on execution said John B.againstredemption.
and himNovember, 1854, Roberts,to one to thebyin conveyed pe-­

however, that itIt does not the debts for which wastitionee. appear,
the widow,as homestead. The there­againstso sold were privileged

fore, 1851,the law of would be entitled to homesteadordinarilyunder
to the Norris v. 34 N. H.mortgages. Moulton,lands subjectin the

N. H. 490. Nor392; Morrison,v. 45 would the fact that sheNorris
to inleave themortgagee premises March, 1861,thecompelled bywas

her,husband,of of this neitherright;lifetime her deprivein the
husband rent tofact that the the' affect her.paid mortgageethewould

;N. H. 249­ N.Atkinson, Place,v. 40 Meader v. H. 307.43Atkinson
in theJanuary, 1862,that became thepetitionerBut the allegesplea

land,and and that she hasof another ever sincedwelling-houseowner
homestead; and if true,it as a this is it is a goodandowned occupied

A canto claim. have but one home­personanswer the petitioner’s
and, a homestead,same new the oldtime, acquiringat the uponstead

;v. N.Tufts,abandoned. Horn 39 H. 478­ Nims v.necessarilyisone
ofH. From the the old itleaving45 347. homestead,Bigelow, N.
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as such.that abandonednecessarilywould follow it wasnot however
to re­It and with tlie intentiona meremight temporarybe for purpose,

being,the notturn, and be for timemerelyhome might occupiedthe new
a ques­beThis would ordinarilymake it the homestead.intending to

thetion of it is stated that peti­for the but herejury; expresslyfeet
1861,aas homestead ever sincetioner and the newowned occupied place

The law,and it thisis- is an answer to petition.unless that disproved
same un­as to a would be thehomestead,the of neweffect acquiring

1851; it beder the as the law of butGeneral Statutes under should
acase,found had in this questionbeen acquiredthat a new homestead

claimsthethe of the General Statutesmight arise as to operation upon
of anddifficulty,the be of somequestion mighthere. Theparties one
as it have notall,is and at weraised, maynot now not benecessarily

discharged.considered Caseit.

Manufacturing Co. v. Strafford.Cocheco

town,ofOn a the selectmen a there ispetition byto abate taxes assessed
in case in itsno a trial but the such discre-may,to courtright by jury,

tion, send an issue to the jury.
in itthe of a water is wouldpower ordinarilyWhen valuation question,

abe exercise discretion to send the case to commissioners.ofproper
a lake is ofThe owner of the land at the outlet of or the owner thepond

stream, land,to hefurnished that as an incident the butpower bywater
is not owner of the bed of such lake or or of’in the pond,consequence

borders, years;the land because he has flowed it formerely twentyon its
thelake,and he taxed for either the bed of the or landis not liable to be

so flowed on its borders.
such lake is en-of the furnishedpower by greatlythe value waterWhere

aoutlet, it intodam and excavations at the res-convertinghanced aby
themiles the water land tobelow, withpower,ervoir for mills twenty

real in the where the outlet isattached, still estate townit is iswhich
state,value,at fair in its forsituate, improvedis taxable there itsand
sucheven im-it is or be applied, althoughfor whichany maypurpose

mills, and for use there.the of thosemade ownersbywereprovements
inof taxation anothermills for the purposethe of thoseIn valuation

reservoir should be con-of suchtown, reasonbythe increased value
however, it,sidered, diminished, includingthe cost ofby maintaining—

it is situate.in the town wherethe taxes assessed
individuals, in theof is taxable townsonlyasReal estate of corporations,

it iswhere situated.


