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regarded as matter of discretion, and not subject to revision unless
specially reserved.

In Rew v. Lookup, 8 Burr. 1901, the court refused to stay the
entering up of judgment already pronounced, on account of some de-
feet in the indictment of a formal character, on the ground that there
was 1o precedent for it, but left the respondent to his writ of ervor,
whicl was brought, and the judgment reversed, showing that. the de-
fect in the indictment was fatal when properly taken advantage of.

It is Jaid down in 1 Ch. Cr. Law *663, that if the sentence is once
pronounced, though the judgment be not actually entered, the court
are not bound to attend at all to a motion to arrest the judgment, even
though a formal error be discovered sufficient to reverse the judgment.

It is_obvious, we think, that this must be so. The omission of the
respondent or his counsel to call the attention of the court in due time
to some defect in the proceedings may be of such character as justly
to induce the court to withhold this mode of relief in order to insure
attention and promptness, while, on the other hand, the delay may have
been attended with no fault on the part of the respondent or his coun-
sel, and the case might be such as to justify a resort to this extraord-
inary mode of relief.

These, as well as other considerations, show that an application of
this kind must be addressed to the sound discretion of the judge who
presides at the trial.

A doctrine that should give a respondent a right, as a matter of law, -

. to vacate a judginent when once rendered, that he might interpose excep-

tions or motion in arrest which ought to have been made before judg-
ment, would necessarily lead to a loose and dilatory practice that must
necessarily be productive of much mischief.

Kzeeptions overruled.

Woop . Lozp.

Under the homestead act of 1851, the family homestead is exempt from
attachment only as against debts aceruing since January 1, 1852, with-
out regard to the time such homestead was acquired. .

A promissory mote given since Janunary 1,1852,in renewal of a debt
created before, is still privileged as against the homestead.

Therefore 2 mortgage by a husband of the homestead, to secure such a
debt, is valid as against his widow after his decease.

The fact that the wife of such mortgagor was compelled by the mortgagee
to leave the homestead during her husband’s life, would not deprive her

" of the right of homestead after his death; neither would the fact that
the hushand paid rent to the mortgagee for the same premises.
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If the wife, after being compelled to leave the old homestead, acquired a
new one, which she continued to occupy after her husband’s death, she
would lose her right to the old homestead, unless her occiipation of the
new one was merely temporary, with an intention to return to the other.

Perition, by Arabella S. Wood against Catharine M. Lord, for
homestead. It is alleged in the petition that the plaintiff is the widow
of John B. Wood, who died August 15, 1870 ; that she was married
to him June 27, 1827 ; that Hill & Buffum conveyed to said John in
fee simple a parcel of land (described in the petition) in Somersworth,
with the buildings thereon, May 38, 18568 ; that immediately after the
conveyance, she and said John entered into the possession of said
premises, and continued to occupy them. as a family homestead ; that
she so occupied said premises until March 4, 1861, when she was eject-
ed by the defendant ; that since that time the plaintiff has been pre-
vented from occupying the premises by the defendant who is in posses-
sion, claiming the premises by virtue of a conveyance from said John
alone ; and that no release or waiver of any homestead right was ever
made by the plaintiff and said John, or by the plaintiff alone. The
defendant pleaded first, that the plaintiff, at the date of the petition,
was not and is not entitled to any part or share of the premises as a
homestead. The defendant’s second plea is as follows :

“That John B. Wood, in said petition mentioned,by his deeds,—one,
dated November 21, 1858, and recorded July 22, 1854, on Strafford
county records, book 215, page 281, the other dated July 22, 1854,
and recorded the same day on book 215, page 284, of the same records,—
conveyed in fee and mortgage the premises described in said petition
to said Catharine M.,bythe name of Catharine M. Wood (she being then
unmarried), and to ene Charlotte M. Wood, to secure the payment of
the following notes, all of which are specified in each mortgage, viz. :
Note dated February 15, 1850, for $700, signed by one Daniel Wood,
guaranteed by said John B. Wood, and payable to said Charlotte M.
Wood, with interest. Note dated April 9, 1849, for $67, signed by said
John B. Wood, and payable to said Charlotte, with interest. Note
dated Jannary 8, 1858, for $120, signed by said John B., and payable
to said Charlotte, with interest. Note dated March 81, 1852, for
$1849, signed by said Jolm B. Wood, and payable to said Catharine
M. Wood (now Lord), with interest. That said note for $120, payable
to Charlotte M. Wood, was given by said John B. in renewal of anoth-
er note for $120, dated November 4, 1850, due from said John B. to
said Charlotte; that said note for $1849, payable to said Catharine M.,
was given by said John B. in renewal of a previous note for $1454,
dated January 17, 1850, signed by said John B. Wood, and payable to
said Catharine M., with interest, and of a note for $175, dated March
22, 1851, signed by said John B., and payable to said Catharine, with
interest ; that said notes, thus secured by mortgage as aforesaid, have
never been paid, nor any part of them; that said mortgages have not
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been foreclosed, but all the right in equity of said John B. to redeem
said mortgaged premises with others, was, in November, 1854, sold on
execution against said John B. Wood, for $25, to Hiram R. Roberts,
and that, on November 20, 1855, said Roberts, for $27, sold and con-
veyed to said Catharine all said right of redemption ; that the attach-
ment of said right of redemption thus sold was made in July, 1854 ;
that said Catharine afterwards, and before the decease of said John B.

‘Wood, acquired all the interest of said Charlote M. Wood in'said mort- .

gages and notes ; that neither said John B., nor his wife or family, occu-
pied any part of said premises after A. D.1861; that for a long time
prior to January, 1861, said John or his family occupied a part of said
premises as tenants of said Catharine, he paying rent for the same
that soon after January, 1861, said John B. being absent from the
State, the said Catharine requested the said Arabella-to pay rent or
vacate the premises, and that said Arabella did move out of the house
about the first of March, 1861 ; that soon after, to wit, on the 21st
day of July, 1861, said Arabella bought, with one Conner, of one
Dow, a lot of land with a dwelling-house and barn thereon, of a
value exceeding $500; and said Conner, on the 17th day of January,
1862, conveyed all his interest in said Dow lot to said Arabella; that
said Dow lot adjoined the lot described in said petition, and had been
the homestead of said John B. and his family for a long time prior,
and until said John B. moved into the house on the land described in
said petition in the summer of 1853 ; that said Arabella has owned
and occupied said Dow house as a homestead ever since A. D. 1861.”

The court reserved the question whether a defence is stated in the
second plea.

William J. Copeland, for the plaintiff.

The plaintiff, while she denies the truth of the statements in the de-
fendant’s second plea, contends that no valid defence is stated therein.
1. The plaintiff contends that the principle in Strachn v. Foss, 42 N. H.
48, applies only to real estate acquired by a debtor prior to January 2,
1852, and that, as the petition shows that John B. Wood purchased the
premises described in the petition in 1853, the homestead right attached
at once, and could not be defeated by him or his creditors -unless the
property was purchased frandulently while in insolvent circumstances.

" Public Acts 1851, ch. 1089, sec. 7. No such fraud or insolvency is
stated in the plea. The plaintiff' is entitled to a homestead, af all events,
as against the $700 note, payable to Charlotte M. Wood, signed by
Daniel Wood, and guaranteed by John B. Wood. The plea does not
state when the note was guaranteed, nor that any ¢ cause of action had
accrued thereon” against John B. Wood prior to January 2, 1852. A
guaranty is an independent contract, and must be made upon sufficient
consideration. 1 Parsons on Notes and Bills 1256. Such consideration
must be stated in the guaranty and averred in pleading. Wain v.

) -
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Warlters, 5 East. 10 ; Morley v. Boothby, 8 Bing. 107 ; Newbury v. Arm-
strong, 6 Bing. 201.

The guaranty was to Charlotte, the payee of the note. The transfer
of the note to the defendant did not transfer any claim against John B.
Wood. A guaranty is not negotiable.  True v. Fuller, 21 Pick. 140 ;
Taylor v. Bunney, T Mass. 479 ; Springer v. Hutchinson, 19 Me. 8569
M Doal v. Yeomans, 8 Watts 861 ; Ten Byck v. Brown, 4 Chand. 151;
Sondford v. Norton, 14 Vt. 228 ; Irish v. Cutter, 81 Me. 586 ; 12 Met.
452 ; 7 Curh. 482; 2 Hill 188; 8 Gibbs (Mich.) 188.

The plea admits that the mortgages have not been foreclosed. The
plaintift’ is entitled to homestead in the equity of redemption at least.
Norris v. Morrison, 456 N. H. 490. The defendant in her plea does not
claim that the judgment, to satisfy which the equity of redemption was
sold in November, 1854, was founded upon a cause of action accruing
prior to January 1, 1852. The sale was void. Fogg v. Fogg, 40 N. H.
282. If not void, it is no bar to this plaintiff’s homestead. Norris v.
Moulton, 84 N. H. 892; Fletcher v. Bank, 87 N. H. 869. The plea
does not claim possession under mortgages, but claims possession under
sale of an equity of redemption. If the plaintiff’s homestead is subject
to the mortgages, or either of them, she is entitled to homestead in the
equity of redemption, and may pay the amount, if anything, found due
upon the mortgages, and hold the same as assignee. Norris v. Morrison,
-45 N. H. 490. The mortgagee having purchased the equity of redemp-
tion, the mortgages were merged, and the plaintiff is entitled to
homestead by paying contribution only. Norris v. Morrison, 45 N. H.
490. The plaintiff’s removal from the premises in 1861 did not defeat
her right of homestead—Atkinson v. Atkinson, 40 N. H. 249 ; nor the
absence of her husband—Meader v. Place, 48 N. H. 307. By section
6, act of 1851, no conveyance or alienation of the husband could defeat
the wife’s homestead. Certainly the payment of rent by him can have
no greater effect than a conveyance by him would have upon such
homestead. - The plaintiff’s removal from the premises, at the request of
the defendant in 1861, did not defeat her homestead in the real estate
of her husband. Atkinson v. Atkinson, 40 N. H. 249. The right of
homestead, if she ever had one in the Dow lot prior to 1861, was
defeated by her husband’s sale thereof, and the purchase of the premises
described in the petition. Horn v. Thyfts, 89 N. H. 478 ; Vims v. Bigelow,
45 N. H. 347.

The fact that her husband once owned and occupied the Dow lot
does not affect the case. All her present rights in it she acquired by
purchase from Dow and Conner. Having been, by the defendant’s
own wrongful acts, deprived of her home in the premises in question,
she was obliged to seek a home somewhere, and the fact that without
the assistance of her husband she succeeded in obtaining one, does not
enable the defendant to deprive ler of her homestead in controversy.

Wells and Eastman, for the defendant.

Neither John B. Wood, nor his wife, the plaintiff, ever had any right
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of homestead as against the mortgage debts. Strachn v. Foss, 42 N. H.
43 5 Ladd v. Dudley,45 N. H. 61. The fact that Wood purchased the
real estate after January, 1852, cannot help the plaintiff. No right of
homestead in any real estate, under the act of 1851, existed as against
such debts. Wood’s liability on the $700 note was an original under-
taking, and not within the statute of frauds. The presumption of law
is, thaf the signature was affixed at the time of making the note. Mar-
tin v. Boyd, 11 N. H. 385. The mortgage to secure this note was cer- -
tainly good to Charlotte, and the defendant could not acquire a good
title without paying the same ; and if she paid it, she would, by substi-
tution, be held as mortgagee. Weld v. Sabin, 20 N. H. 537, and cases
cited. .

If the fact that the right in equity to redeem the mortgaged premi-
ses had been sold to satisfy a demand accruing since January, 1852,
did not bar John B. Wood’s right of homestead, the defendant will ask
leave to amend her plea and set out a title by deed from said John B.
of all his right to the mortgagee’s premises, dated September 28,
1854, and recorded October 8, 1854, in Strafford County Register,
book 215, p. 549. John B. Wood, the husband, then had no right of
liomestead or any other right in the premises after 1854. TUpon the
adoption of the General Statutes, taking effect January 1, 1868, the
homestead act of July 4, 1851, was repealed. Ch. 278, Gen. Stats.
- And there were no accrued rights of the plaintiff’ affected by, the repeal
so as t0 bring her case within the exceptions or limitations of the re-
pealing act. The wife’s right of homestead before the death of the
husband, and before assignment, has uniformly been held by the court
to be only a contingent inchoate right, and that no right vested until as-
signment or the death of the husband ; and such inchoate rights are not
within the exceptions.or limitations. WoopBury, J., in Merll v.
Sherburne, 1 N. H., on'page 214, says,— Nor can acts of the legisla-
ture be opposed to those fundamental maxims of legislation before par-
ticularized, unless they impair rights which- are vested ; because, most
civil rights ave-derived from public laws, and if, beforc the rights become
vested in any particular individual, the convenience of the State pro-
duces amendments or a repeal of those laws, those individuals have no
cause of complaint. The power that authorizes or proposes to give, may
always revoke before an interest is perfected in the donee. Thus the right
of femmes covert to dower, at any period before the death of the hus-
band, may be modified or taken away.” In Miller v. Dennett, 6 N. H.
115, it is held that the legislature may change joint tenancies, created
by deed then existing, into tenancies in common, at any time before the
estate actually vests by survivorship. In Lakeman v. Moore, 82 N. H.
418, Sawynr, J. says,—* The right which is to be thus upheld against
the repeal must be a vested right.” ¢ A perfect vested right can be no
other than such as is not doubtful or depending on any contingency,
but absolute, fived, and certain.”

g In Rick v. Flanders, 39 N. H. 865, FowLER, J., says,—¢ A statute is
not objectionable as retrospective because it purports to operate on prior
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contingent or qualified rights, but only when it operates to divest vested
rights.”  See, also, Willard v. Harvey, 24 N. H. 344 ; Mooers v. Baker,
29 N. H. 427, and cases in Morrison’s Dig. 160, under title ¢ Restric-
tions upon the Legislature,” and do. page 589, under title ¢ Revision
and Repeal.” The principle is also in accordance with sec. 5, ch. 278,
Gen. Stats. But suppose it be said that the provisions of the act of
1851, giving the right of homestead, were substantially reénacted in the
General Statutes, and continue in force from their first enactment, ac-
cording to sec. 13 of ch. 278, we answer,—

1. That those provisions are not substantially reénacted, but that sub-
. stantially different provisions were adopted. The revising committee,
that reported the General Statutes and the repeal of the act of 1851, in
cluding said 18th section, to the legislature, say, that section 1 of chap-
ter 124, which they propose in place of section 1 of the act of 1851, is
a ““substitute with materially different provisions;” and the legislature
enacted this substitute precisely as reported by the committee. Intro-
ductory Rep. of Com. 4; Rep. of Com. 816, sec. 1; Gen. Stats., ch.
124, sec. 1. .

2. That if any of the provisions of sec. 1 of the act of 1851 were saved
by sec. 18, ch. 273, they are not saved in the repealing act of July 4,
1868, for sce. 13 applies only to that particular time and chapter, and
there is no such proviso to the act of 1868. Laws of 1868, ch. 1, sec. 37.

How, then, and under what provision of law, does the plaintiff claim
a homestead on the premises? We submit that if she has any such right,
she must hold it under the provisions of the law in force at the time the
right vested. No assignment of homestead has ever been made. The
husband died in 1870. The law in force at that time was the General
Statutes, ch. 124, as amended by the act of 1868, ch. 1, secs. 88 to 87 in-
clusive. Under this law ¢ the wife, widow, and children of every person
who is the owner of a homestead, or of any interest therein, occupied by
himself or herself, and his or her family, shall be entitled to so much
of said homestead or interest as shall not exceed in value five hundred
dollars,” &e. Under this law, we claim that the plaintiff has no right
of homestead in the premises. Neither John B. Wood, nor his wife,
the plaintiff, has under this law ever been the owner of a homestead or of
any interest therein occupied, &ec., and she takes nothing by her petition.

There is no occasion in the present case for a forced construction of
the law, as the widow has all the law ever contemplated securing to
her—a homestead of her own, of a value exceeding $500.

Brrrows, C. J. In answer to the petition for a homestead, the de-
fendant sets up two mortgages made by the husband of the petitioner
in his lifetime to the petitionee and one Charlotte M. Wood, one
mortgage dated November 21, 1853, and the otherJuly 22, 1854, and
both conveying the lands in question to secure the payment of sundry
promissory notes of the mortgagor, payable some to said Charlotte,
and the rest to the petitionee. All of said notes were either given
prior to January 1, 1852, or in renewal of notes given before that time,
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The answer alleges, also, that before the death of the husband, which

— /-

was in August, 1870, the petitionee had acquired all the interest of the -

said Catharine in said mortgagés and the debts thereby secured,
and that no part of these debts has ever been paid. It is contended
by the plaiutiff, that as the husband acquired this land after January
1, 1852, the homestead Tight at once attached, and these debts were
not privileged. But we think it very clear that the family homestead was

exempt from attachment only as against debts accruing since January -

1, 1852, without regard to the time when such homestead was acquired.
It is well settled, also, that a promissory note, given after January 1,
1852, to review a debt existing before that time, retains its character
a8 a privileged debt, the substantial nature of the debt not being chang-
ed, but the security only. Strachn v. Foss, 42 N. H. 43 ; Weymouth v.
Sanborr, 48 N. H. 171; Ladd v. Dudley, 45 N. H. 61. It is objected,
also, that in respect to the note of $700, guaranteed by John B. Wood,
the husband, enough is not stated to show an existing liability. If
this be so, as is qulte probable, the answer can readily be amended if
"if the facts will warrant it. :

We then have a case of mortgarres made by the hushand alone in
1853 and 1854, while the homestead act of 1851 was in force, to secure
the payment of debts that accrued prior to January 1,1852; and in
respect to these mortgages, it must be considered as settled that the
right of homestead does not exist. Strackn v. Foss, 42 N. H. 43. It
is obvious that the homestead was not exempt from attachment and
execution as against these debts, and the prohibition against convey-
ances by the husband applied only to property so exempt; and therefore
it was held, in Strachn v. Foss, that the husband alone could mortgage
property sifuated like this.

So far the rights of the petitionee were governed by the law of 1851,
and were vested. The question then arises in respect to the equity of
redemption. That was sold on execution against said John B, Wood,
in November, 1854, to one Roberts, and by him conveyed to the pe-
titionee. It does not appear, however, that the debts for which it was
s0 sold were privileged as against the homestead. The widow, there-
fore, under the law of 1851, would ordinarily be entitled to homestead
in the lands subject to the mortgages. Norris v. Moulton, 34 N. H.
892; Norris v. Morrison, 45 N. H. 490. Nor would the fact that she
was compelled by the mortgagee to leave the preiises in March, 1861,
in the lifetime of her husband, deprive her, of this right; neither
would thé fact that the husband pald rent to the mortgagee affect her.
Atkinson v. Atkinson, 40 N. H. 249 ; Meader v. .Place, 43 N. H. 307.
But the plea alleges that in January, 1862, the petitioner became the
owner of another dwelling-house and land, and that she has ever since
owned and occupied it as a homestead ; and if this is true, it is a good
answer to the petitioner’s claim. A person can have but one home-
stead at the same time, and, upon acquiring a new homestead, the old
one is necessarily abandoned. Horn v. Tufts, 89 N. H. 478 ; NVims v.
“Bigelow, 456 N. H. 347. From the leaving of the old homestead, it
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would not however necessarily follow that it was abandoned as such.
It might be for a mere temporary purpose, and with the intention to re-
turn, and the new home might be occupied merely for the time being, not
intending to make it the homestead. This would ordinarily be a ques-
tion of fact for the jury; but here it is expressly stated that the peti-
tioner owned and occupied the new place as a homestead ever since 1861,
and unless that is disproved it is an answer to this petition. The law,
as to the effect of acquiring a new homestead, would be the same un-
der the General Statutes as under the law of 1851 ; but should it be
found that a new homestead had been acquired in this case, a question
might arise as to the operation of the General Statutes upon the claims
of the parties here. The question might be one of some difficulty, and
as it is not necessarily now raised, and may not be at all, we have not
considered it. Case discharged.

Cocnrco Manuracturing Co. ©. STRAFFORD.

. On a petition to abate taxes assessed by the selectmen of a town, there ig

no right to a trial by jury, but the court in such case may, in its discre-
tion, send an issue to the jury.
‘When the valuation of a water power is in question, it would ordinarily
be a proper exercise of discretion to send the case to commissioners.
The owner of the land at the outlet of a lake or pond is the owner of the
water power furnished by that stream, as an incident to the land, but he

is not in consequence the owner of the bed of such lake or pond, or of”

the land on its borders, merely because he has flowed it for twenty years;
and he is not liable to be taxed for either the bed of the lake, or the land
so flowed on its borders.

‘Where the value of the water power furnished by such lake is greatly en-
hanced by-a dam and execavations at the outlet, converting it into a res-
ervoir for mills twenty miles below, the water power, with the land to
which it is attached, is still real estate in the town where the outlet is
situate, and is taxable there at its fair value, in its improved state, for
any purpose for which it is or may be applied, even although such im-
provements were made by the owners of those mills, and for use there.

In the valuation of those mills for the purpose of taxation in another
town, the increased value by reason of such reservoir should be con-
sidered,—diminished, however, by the cost of maintaining it, including
the taxes assessed in the town where it is situate.

Real estate of corporations, as of individuals, is taxable only in the towns
where it is situated.




