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Cross Brown.v.

A note, afterdemand,on was indorsed thirteen monthsnegotiable payable
it was anconsiderationfor the indorsementgiven, agreementbeing—the
to maker,In an thethe action indorsee thesupport payee. by against
it thewas that maker off a due to him from theheld set debtmight

at the date of the indorsement.payee
note,The maker of a has been ofwhonegotiable appointed administrator

the by'estate of the defend suit of an indorseemay thepayee, against
as of thethat the indorsement was invalid the creditorsshowing against

thethat the avails of the note are needed to debts ofpayee, payee,pay
administrator,and ithe,that as claims the note to for thatapply purpose.

invalidOne a under a asof deceased transferclaiming property person,
creditors, is affected a decree the courtbynot ofagainst probate charg-

the administrator with theing property.
court,The after of the"allowance theby notice‘by publication,probate

estate,of an administrator the is conclusiveuponclaimprivate against
one under a transfer from the intestate whichproperty wasclaiming

creditors,fraudulent as against

• noteAssumpsit, Brown,Cross a forby uponJamesEmily against
to$100, 13, by defendant,dated December the1865, signed payable

H. interest,on indorsed saidAbby demand, by AbbyFolsom with and
18,1869,to the was and was servedplaintiff. The writ dated'October

on the 1869. wife of13,defendant The is theDecember plaintiff
Richard The indorsed to 1867. OnJanuary 31,Cross.. note was her

tothe same said a deed real estate theexecuted of herday Abby
trial, ondefendant, at to that theThe the offeredplaintiff. prove

in-same to the allday Abby plaintiff herconveyed personal property,
consid-note, anythis and that said were withoutcluding conveyances

fu-for theeration some on the of thepartexcept agreement plaintiff
1867,of defendant3,ture maintenance said On theAbby. September

In thewas administrator of estate of said inven-Abby.theappointed ”“ in and wife wastory, the in suit the hands of Richard Crossnote
ofhundred dollars. the plaintiff,at one theappraised Upon petition

into the2,1869,dated the administrator was cited probateNovember
“ In ithis of the wascourt to account administration.” petitionsettle

“ ofis owner of all the saidthat thealleged your petitioner property
deceased, debts,than is to the funeralnecessary justother what pay

•Inand of the administration.” thethecharges, necessary expenses
defendant,7,1869,account court thebyallowed the Decemberprobate

and of whichwas amount of chattels deceasedgoodscharged'“for ”;to as he wascame hands of administrator andinventory,per —145.11“ — it; andadministration,” $90.87credited of wasby expenses
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from the$45.76balance of due estate todecreed that there was a the
administrator.

the defendant’s the courtSubsequently, application, probateupon
issued an for notice to be of thegiven by publication, exhibition,order
at 1870,the to in of thecourt be held defendant’sprobate September,

administration; of foraccount of the and also the presentation allow-
ance administrator theof the claim of the estate ofagainst saidprivate

ThisAbby. dulynotice been the defendanthaving published, pre-
estate,sented at said court his claim theprivate against con-probate

of to6, 1865,various from Decembersisting charges, January 3,1867,
In account,$146.17.with interest to the sameamounting the de-

“fendant mycredited the intestate note now andby promissory ever'
Emily Cross,since her in hands of saiddecease the note forbeing one

1865,hundred and was in indollars, December,given andprincipal
interest, $19.17a balance of to the$127,” leaving due defendant.—
This claim Atwas the court. thebyallowed sameprobate time, the
defendant his ofsettled second account inadministration, which he whs
credited,—

By ofexpenses administration, $7.27
account,Private 19.17

Amount due as firstadministrator per account, 45.67

$72.09
And $72.09it was decreed a ofthat balance was due from the estate
to the administrator.

The defendant contended that the in theproceedings probate court
defence;furnished a and also offered to hiscomplete prove claim

said in set-off to this action. Theagainst Abby ofquestions law were
reserved—the case to be thedischarged questionswhen have been
decided.

Sanborn for theWheeler,and plaintiff.

and theSmall, for defendant.Q-afney,Worcesterf

Smith, note,J. The on mustbeing demand,payable be considered
as at the time of indorsement,dishonored thirteen months after it

159;Emerson v. Crocker,was 5 N. H.given. Carlton v. Bailey, 27
;N. H. 235­ 1 Parsons on and 264,Notes Bills note y.

It is not that theresuggested was consideration forany the indorse­
toment the theagreement Thisexcept support payee. agreement did

a valid consideration asnot constitute theagainst existing creditors of
459;v. 11 H.Smith,the Smith N. Albee v. 16payee. Webster, N. H.

362; on of Women,the Law Married sec.Bishop 759. It is clear,1
therefore, defendant,that the of hisindependently position as adminis­
trator, and of the of theirrespective insolvency payee’s estate, or of the

in the a inrighthas tocourt, prove, aproceedings probate set-off, debt
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him ofdue to from maker the date the indorsement. Ordiornethe at
Woodman,v. 39 H.N. 541.

to ofsolelyBut not hisrely rightthe defendant is compelled upon
defence, a denial of thegrounded uponset-off. has directHe a mor.e

this of thea suit note. The transferplaintiff’s to maintainright upon
If,of thenote was invalid creditorsagainst existing payee.as the

then, of isit the amount the note neededshall be made to thatappear
itadministration,to ofthe and thedebts of thepay expensespayee

thehas a torightfollows that the of the betterpayeeadministrator
in thisnote as settled Stateregardedthan the It must beplaintiff.

administrator,that is void as theagainst rep­the in such a casetransfer
;­ see, also,v. 18 N. H. 109­the Abbottresenting creditors. Tenney, —­
;Read,v. 3 N. 55­Fuller, ;v. 360­ Everett H. KingsburyMarsh 18 N. H.

therefore, to theunnecessaryv. 3 And reviewWild, is,N. H. 30. it
Cases,1 Am. 4th ed.,authorities in See Lead. pp.other jurisdictions.

43, 44. If had administrator insteadappointedsome beenthird person
to this to show thatof the would be a defence suitdefendant, it good

tosuch this note than thehad a better right plaintiff;administrator
the thatand that had notified defendant paymentadministratorthe
not to If theand theshould be made the administrator plaintiff.to

of inva­holder,maker after notice theof a to a wrongfulnote itpays
risk of toat thelidity title, being compelledof he does sothe holder’s

2 on andowner. See Parsons Notesthe to thepay again rightfulnote
224;Lane, case,8 N. H.Bills, 211, 212; Davis v. same256,pp.

a to show156,10 N. H. If would be defencegoodN. H. 512. it11
to the note than the theplaintiff,that has righta third a betterperson

circum­bybe the accidentaldestroyedof cannotthis defenceefficacy
in ahimself, acting capacity,that representativestance the defendant

in his is adefendant, individualis that third The capacity,person.
law, ofof from administrator thethedistinct inperson, contemplation

N.Candia,v. 51 H. 71.Saltmarshof H. Folsom. SeeAbbyestate
account, inadministrator, September,in his second renderedThe

ofof assetsthis note as thehimself with1870, partvirtually charged
effect,in a de-was,this accountintestate; ofthe and the allowance

note.administrator with thethecree of the court chargingprobate
is not evidence theagainst plaintiff.But as this matterthe decree to

to determinefinallythe tribunal uponThe court is not properprobate
byto holdthird claiming propertytitle ofvalidity personsthe of the

administrator, astheofrightsfrom the intestate. Thedeed or gift
of com-in a courtonlycan be determinedsuch thirdagainst persons,

and thoseAs the administratorbetweenmon law or a court of equity.
ofdistributions, the judgestatute ofunder theentitled to the estate

“ con-these but cannotupon points,”may collaterallyprobate pass
“ anmayFor heexample, chargethirdclude the ofrights persons.

he col-deceased, oughtwhich to havedue theadministrator with a debt
lected, Into collect. whetherhas failedthrough decidingbut negligence

may incidentallyhe uponthe be so charged, passadministrator should
haddue, or whether it beenwas justlythe such debtquestion whether
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Ifor the administrator thinks himselfdischarged.otherwisepaid
hisbringmust and thus time towrongfully appeal, gethecharged,

claim,action and it at common If the administratortryfor the law.
debtor,were so to suit at law the and the debtor wereagainstabring

to or it would nothat he never be topromised, replyplead payment,
ofthat matters had been the courtsay bythese passed upon probate,

and that was concluded the of thatbydefendant decree court.”th.e
Thomas, J., Bolitho, 137, 138, 139.6in Lewis v. Gray pp.

But inthere is matter embraced the inadjudicationanother the pro­
iscourt,bate the decree of that courtwhich not only competentupon

but this We referagainstconclusive evidence to the allow­plaintiff.
of the claim as aance administrator’s debt due from the estate.private

No other court of thatcould take claim. The statutejurisdiction pro­
“that the administratoranyvides claim of the shall notagainst estate

be commissioner,examined or allowed the but theby same shall be
ifexamined and the onallowed, just, by judge, the ofsettlement his

claims,and added to the ofaccount,administration list of such—notice
claim in citation to the heirs andbeing given the others to hear such
account. If is contested heir orbysuch claim any creditor, the judge,

inunless the that shallwriting it,he decideparties agree shall refer
the same to one or more whosereferees, whenreport, by theaccepted

shall final, and the amount allowedjudge, be on the list ofplaced
180,claims.” 16, 17.secs. ItStats.,Gen. ch. seems to us that the

of anallowance administrator’s claimprivate under these statutes
is somewhat in a innature of rem. Itproceedingthe is essential to
the ofof the thepractical court thatefficacy jurisdiction probate the

in thatallowance of such a claim court should be final. At the same
time, if notice to all shoulddirect personal persons be itrequired

“would often be if not todifficult, ascertainimpracticable, whomupon
;”the andnotice must be served the ofnecessity making personal

service a ofupon large mightnumber causepersons great delay in
the Hence,of statute Stats.,settlement estates. the ch.(Gen. 173,

;sec. byfor a notice and5) suchprovides general publication publi­
cation must to all'be considered constructive notice interested. See

Sabin,Forbes, 1J., 529,in Arnold v. Cush. 530.525, Thepp. plaintiff,
creditors,asholding againstunder a transfer invalid took her title to the

“note to the of the administrator”subject contingent right to reclaim
“it in case it for the of debts.”required paymentwas She was there­

fore in of the ofquestioninterested the allowance the defendant’s
claim andthe have andagainst estate, might contestedappeared the
claim. The her which thepetition, uponoflanguage administrator
was account,cited in his first shows that sheto settle was fully con­
scious, both and ofof her to be heard.righther interest Having-­
had and failed tonotice, havingconstructive sire isappear, concluded
by the ofdecree from the thevaliditynow defendant’sdisputing claim.
The the thatplaintiff is not concluded she wasupon ground represented'
at administrator,the as was the casethe with thehearing by donee in
Mitchell v. 354. In350, 353,Cush.Pease, 7 to thepp. respect private-
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to theof the administrator that ofclaim, the was antagonisticinterest
in be­estate; and in matter could not be asregarded actingthat he

inwho, or an ultimate interestdonees,half as haveof those legatees
62. ButAdams, 50,See Adams v. 22 Vt.the intestate’s p.property.

of administrator to repre­in view this of thedisabilitythe legislature,
anplaintiffthat the should have opportunitysent the plaintiff, provided

claim; and, oppor­and the as thisto contestappear persondinpropriá
heardcase,her in she now beafforded the cannottunity presentwas

to in courtto she is a the thesay stranger probatethat proceedings
of the claim.to the allowancerelative

administra-As to the was invalid as thethe transfer againstplaintiff
it now conclusivelyif be needed to debts—andpaytor the note should

toentitledthat it is so needed—the defendant would seemappears
that the terms ofno to effect underentrybut can be madejudgment;

Casethesereserving questions. discharged.the order

Cheshire Railroad Co. v. Foster.

a defendant’sof the lot of hides were carried theplaintiffs, bya mistakeBy
hisand there for benefit.to his and usedtannery, appropriatedservants

thatconversion,'the defendant had from thethe notice plaintiffsBefore
;as the of but no proofwere claimed anotherproperty personhidesthe

hides,for itIn an action of trover thewasownership produced.theof
conversion,aamounted to and that the defendantthat this washeldwas

an to the effectthat he not liableto instruction was unlessentitlednot
the he had that the hidesreasonablyconversion satisfactory proofbefore

not Ms.were

Foster, forRailroad Co. FrancisTrover, by sixty-Cheshire against
inthat,dated 1868. the11,Writ itSeptember appearedhides.sis

1867, a ofDecember, hides,of lot forwarded fromsixty-sixlatter part
at toYt., station,received the Keene Geo.wereBurlington, consigned

show, that,The evidence tended to onplaintiffs’ JanuaryB. Rawson.
tothe the Rawson hides beerroneously13,1868, plaintiffs, supposing

defendant,to the the defendant torequested them,removeconsigned
toservants removed them theaccordinglythe defendant’s de-thatand

other which inwith hides were fact con-tannery, togetherfendant’s
that,defendant. The admitted if theplaintiffsto the hidessigned

itthe defendant’s in ofconsequenceto was thetannery,carriedwere
tomistake. The defendant’s evidence tended show that theplaintiffs’

;never carried tohides were the defendant’s but thattanneryRawson
hides, the andsixty-three belonging defendant,to resemblingoflota

tohides in were carried from the the tan-appearance, depotRawsonthe
It that all13. was conceded the hideson which wereJanuarynery


