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Chase v. Jefts.

In an set outarbitrator?, tbe declarationaction of debt an award ofupon
a The showedC,and them.A, B, proofsubmissionto and an award by

B,A andseal,that under tosubmission, writing,the in waswhich was
“ third arbi-and a third said A and B as theto be selectedperson by
trator, upon bythe same three to be arbitrators mutually agreedpersons
said in thispartiesand that wasselected accordancewith provision;—C

needheld, ; the and of C notalso,no variance that selection appointment
be to under seal.shown be by writing

award, lines,The the “We awardafter establishing disputed proceeded:
orto and timber cut said Jefts hisbysaid Chase for wooddamages

Jefts,dollars; forline,on the north to said' woodtwenty-fouragents
line,and timber his on the sixteencut said Chase or westby agents

aheld, award.gooddollars —

of ar-Debt, Jefts,March Chase M. on an awardby against Alphonso
bitrators, and onthat the the defendant themselvesalleging plaintiff put

Cooke, W.Martin,the award of Oliver E. and John Hayward,Charles
of wood and tbe defendant and tbebytbe timberconcerning cutting

an in the No-and that said arbitrators awardmadeplaintiff, premises,
1,vember and awarded that the defendant should the1869, pay plain-

tiff sum suchthe of dollars. The defendant notwenty-four pleaded
award, and didalso that the not themselves the awarduponparties put

;of said andas the had issues were formedarbitrators, allegedplaintiff
theseupon pleas.

set-off, on that.There was a notice of but no arisesquestion
submission,trial,At the it that the made a underappeared parties

seal, lines,divisional andcontroversies, cuttingof their theirrespecting
“Cooke,and E. and a thirdwood to Oliver Martin and Charlestimber,

Cooke,to as third arbitra-be selected said Martin and theperson, by
tor, bythe same three to be arbitrators mutually agreed uponpersons
said Cooke, byIt that the said Martin andparties.” appears parol,

arbitrator,selected the said John W. for the third but with-Hayward
out in and that said andany Haywardtheappointment writing, appeared

with theacted as arbitrator at and the awardhearing, signedthe
others, and authority bythat no was made to his eitherobjection party.

defendant was a variance between theThe that there proofexcepted,
also,and that was nosubmission, and,the as to theredeclaration the

arbitrator;valid selection of the third but the court overruled the ob-
and thejection, defendant excepted.

award, and, theestablishingThe arbitrators made their after line of
it,the land and as :describing proceededbetween the followsparties

“We award to said for and timber cut saidChase wooddamages by
dollars;Jefts or his on north to saidline,theagents twenty-four
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the westonagentshisorChasecut saidbytimberrcftc, for andwood
thethatcontendedthe defendantWhereupondollars.line, sixteen

shoulddefendantthethatawardof anin declarationtheallegation
for amovedandnot proved,wasdollarstwenty-fourthepay plaintiff

wastherethatruledbutorder,todeclinednonsuit, the court—which
for the plaintiff,findtothefor juryit was competentevidence on which

verdictareturnedhavingthe juryandand excepted;the defendant
the sixteendeductingdollars, aftertwenty-fourfor for thethe plaintiff

triala newformovedthe defendantdefendant,dollars to theawarded
aforesaid.instructions, asandfor inerror the rulings

Lovell and for theGushing, plaintiff.

for defendant.and theParker, Wait, Davis,

inCooke desig-andof MartinJ. that the actLadd, It is objected
submis-of thedirectiona third to thenating man, expressaccording

such wasseal, becauseunderin andsion, to have been writingought
shouldwhy thatis givenreasonthe of the submission. Nocharacter

of theso, position.in supportno authoritybe and we are referred to
ansubmission, maythat, umpireIt in lawhas been held a common
to behim appointedrequirebe unless the submissionbyappointed parol,

628.C. 23 Wend.;516­ S.Harris,in v. 5 Wend.writing. Elmendorf
act; actthe judicialnot a judicialof istheSigning umpireappointment

is towhois the personof particularthe as to theagreement appointment
they havethatof whichrecordmerelybe and is thetheumpire, signing

In refunctions. Hopper,in of theirdone the exercisealready judicial
further thanmuchQ. goes2 caseLaw The YorkB., 376. NewRep., p.

tohas authorityan umpirethe here,at the trial went becausejudge
arbitratora thirdwhiledisagree,if arbitratorsdecide the case alone the

must act con­andon,has agreedwith thoseonly equal alreadypower
the ofvaliditytonecessarynotwith them. We think it wasjointly

in underwriting,beshouldthe award that the selection of Hayward
seal.

and triedappeareddefendanttheconsidered,It is further to be that
andof Hayward,the choicebyhis cause before the board as-made up

This, under the cir-favor.an in his ownso took his chance of award
taken,nowobjectionof theacumstances, amounted to waiverprobably

under seal.beenhaveshouldthewere it held that appointmenteven
and thethe proofbetweenthat there was a varianceThe exception

terms,in towas,submissionThedeclaration must also be overruled.
theofmode supplyingaandmen, named,whom werethree two of

namethe thirdWhenin the instrument.other expressly provided
towassubmissionthethis agreement,in accordance withfurnished,was

hadallthoughasfullyasjustboardthe three men theconstituting
in theto reciteoutset, necessarymorein and it was nonamed thebeen

tribunal,theirto createtheby partiesthe mode adopteddeclaration
beboard shouldwholethethatit had agreedthan would have been they
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appointed someby third Theperson. submission was to the three men
named in ;the declaration the before thehearing men,was same and
the award was by Cooke,made the men.same See Bates v. 9 B. & C.
407.

It is said that the award is void for was,The awarduncertainty.
$24,that the defendant should the and thatpay theplaintiff plaintiff

should the defendantpay $16, these sums andfor wood timber cutbeing
by each on land of the other, as divisional linesbydetermined the which
the arbitrators by their award established between them. It is difficult
to see how the matter could be made or more Veryclearer definite.
likely the arbitrators havemight offset or the defendant’srecouped
damages, and an forrendered award the difference in favor of the plain-
tiff; and so,if they had done and infullystated their thereport course

hadthey taken, it would sufficientlyhave been clear. But the award
as is,made to say least, clear,the and leaves in doubtequally nothing
as to what to and didthey settle, settle,undertook between the parties.

on verdict.theJudgment

Batchelder v. Keniston.

alluvion,byLand formed bankon the of a river not thenavigable, by
divided,bank,of the is to begradual wearing away opposite ordinarily,

the entitled to it to this rule Ascer-among riparian owners :according
the line,tain of the old shore and of the of itlength topart belonging

each then measure for each a theoff of newproprietor; proprietor part
;line in to he held in the old shore line andshore what thenproportion

the thedraw lines from the at ancient bank to of di-pointsboundaries
shore, ascertained. In if suchvision on the new as thus this landway,

andriver,formed in the of a the new shore line is onejustis bend half
one,the will take of theproprietorthe of old each new shorelength

half "hisformer shore line.line one the extent ofjust

op Keniston,entry,Weit G.by againstBatchelder John toClark
alluviala of land formed in theby depositrecover bedparcel recently

inon the of river Themargin Plymouth.and the landPemigewasset
itand river, formerlyhas been formed in a bend of the as ran,lies

course,it to southerly makingwhere turned from a awesterly very
of the bank onnearly awaya a theright angle. By gradual wearing

side,of on the other beddepositinside this curve or and the ofangle,
until it runs in a south-westerlythe river has now directionchanged

ofof land within the ancientangleacross the embraced thepoint


