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appointed someby third Theperson. submission was to the three men
named in ;the declaration the before thehearing men,was same and
the award was by Cooke,made the men.same See Bates v. 9 B. & C.
407.

It is said that the award is void for was,The awarduncertainty.
$24,that the defendant should the and thatpay theplaintiff plaintiff

should the defendantpay $16, these sums andfor wood timber cutbeing
by each on land of the other, as divisional linesbydetermined the which
the arbitrators by their award established between them. It is difficult
to see how the matter could be made or more Veryclearer definite.
likely the arbitrators havemight offset or the defendant’srecouped
damages, and an forrendered award the difference in favor of the plain-
tiff; and so,if they had done and infullystated their thereport course

hadthey taken, it would sufficientlyhave been clear. But the award
as is,made to say least, clear,the and leaves in doubtequally nothing
as to what to and didthey settle, settle,undertook between the parties.

on verdict.theJudgment

Batchelder v. Keniston.

alluvion,byLand formed bankon the of a river not thenavigable, by
divided,bank,of the is to begradual wearing away opposite ordinarily,

the entitled to it to this rule Ascer-among riparian owners :according
the line,tain of the old shore and of the of itlength topart belonging

each then measure for each a theoff of newproprietor; proprietor part
;line in to he held in the old shore line andshore what thenproportion

the thedraw lines from the at ancient bank to of di-pointsboundaries
shore, ascertained. In if suchvision on the new as thus this landway,

andriver,formed in the of a the new shore line is onejustis bend half
one,the will take of theproprietorthe of old each new shorelength

half "hisformer shore line.line one the extent ofjust

op Keniston,entry,Weit G.by againstBatchelder John toClark
alluviala of land formed in theby depositrecover bedparcel recently

inon the of river Themargin Plymouth.and the landPemigewasset
itand river, formerlyhas been formed in a bend of the as ran,lies

course,it to southerly makingwhere turned from a awesterly very
of the bank onnearly awaya a theright angle. By gradual wearing

side,of on the other beddepositinside this curve or and the ofangle,
until it runs in a south-westerlythe river has now directionchanged

ofof land within the ancientangleacross the embraced thepoint
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ofside; north-westerlysnore line and the land thus formed on the
the the instream constitutespresent premises dispute.

“ directionnorth-westerlyA brook or stream from asmall flowing
or bendit of theriver, ran, angleentered the as at theformerly point

at or nearnow of the rivermentioned,above and enters the old bed
river, runs,it nowthe same and said assoutherly entersflowingpoint,

originalof land in as on thesoutherly the showndispute, plaintiff’s
to at thetrial. Said andplan used at the be used referredplan.may

at thethatargument.” For the of the it is admittedcase,purposes
haswas,time sincethis formation the demandant and everbegan,

river, as itbeen, the of land on side of theowner thelying westerly,
bend; sameand theformerly ran, tenant, duringbelow the that the

time, extendinghas been the owner of land on the north andadjoining
aboveriver, ran,as iteasterly northerly formerlythe side of thealong

tothe bend. Both claim in accretiontheparties disputeaspremises
their Inlots. case both arerespective parties riparian proprietors,
which for of this is in the questionthe case not to bepurposes dispute,
is, To if it to eitherwhich does this alluvion ? and not all ofbelong

is it ?then what rule to be between themparty, by divided
toAny of fact which hereafter desirequestions mayeither party

have tried are fromby jury left to withoutthem, anyopen prejudice
admission in this case.

The case was reserved.

Leverett Blair and for theCarpenter, plaintiff.f

I. That neither is inentitled to the whole of the landparty question
is 41;sufficiently v. Pick. Bust v. Bostonplain. Ames, 17Deerfield

6Mill, ; 44;Pick. 158 Emerson v. Bul-9 Greenl. v.Taylor, Sparhawk
lard, 1 ; Wilder, ;Met. 95-106 v. 2 199Cush. v.Knight Newton Eddy,

Yt.23 319.
II. byThe cases also the divisionforegoing the rule whichgive

should be thinkmade. We the correct as to thisprinciple, applicable
case, is that laid indown v. Pick. 41.Arms, 17Deerfield

Pike and for theBlodgett Burrows, defendant.

I. all the cases cited have noNearly beingtheby plaintiff application,
1647,the Colonial which isordinance ofpredicated upon applicable

to andonly tide waters As to the rule establishednavigable streams.
by Court, Johnston,the U. v. 18 150. InS. see Jones How.Supreme
the itBullard, 97,statement of the case v. 1 Met.Sparhawk Wife

said,is with that C. in a formerJ. Shaw instructed theapproval, jury,
“trial ifof that find was andcase, they naturallythe should there

flowed,in and fromcreek which ebbed andoriginally any the tide
when,which it causes,did not ebb at from natural itentirely the "time

lowest,ebbed the this of the flats,would constitute- a boundary beyond
which the demandants not towere law entitled recover.”by
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“II. theBy small en-case,amendment to this a brook or stream
tered the old bend,”bed of the river at the or and now entersangle
the to,river and,of the land in the referredsoutherly bydispute; plan
it river,that said untilappears brook flows old ofthe bedalong the
it meets the waters of the river which set back the old channelalong
as indicated then,on said of theis,There the waterrunningplan.
brook and river channel,the old aalong constituting boundary, beyond
which the plaintiff is not entitled to recover.

Bellows, formed,C. J. At the where land in wasquestionthepoint
the river nearlyran some andoriginally westerly distance, then, turning
at a ofright ran in a sideangle, southerly northerlydirection. On the
the bend the defendant’s and on side theland, westerly plain-was the
tiff’s.

By the ofgradual on sideaway southerlyof the bank thewearing
the river and the on the land in was.side, questionthe otherdeposits
formed the lands of and Had theagainst the the defendant.plaintiff
ancient ofbed the river been the lands of thestraight against parties,
each would him lineshave taken the land in ofnewly byformed front
perpendicular to the but thecourse of the river at thatgeneral point;

forpisdifficulty nearlyhere arises from that andthe fact the river turns
a right near ofangle the line between the The caseparties. Deerfield
v. Arms, land41,17 Pick. was the newmuch the Therepresent.like
was formed in a bend of and ownedriver,the Deerfield the parties
lands on bend,each side of the divided in a manner similar to the pres­
ent case. It was held that to a share of theeach owner was entitled
alluvial ato be in this Give to each ownerdeposit, way:ascertained
share of the new in in the oldshore line to what he heldproportion

line;shore is, rods inthat if old shore line was two hundredthe
length, A’s B’s andfifty,share one hundred and rods andbeing fifty
the new shore in A would takeline is but one hundred rods thenlength,
seventy-five line; divi­rods and B rods of that and then thetwenty-five
sion of landthe would from the boundbe a lineby runningcompleted
between the on the old river bank to the thus determinedparties point
on the Shaw, J.,or this rulenewly saysformed shore river bank. C.
is found in a work on the civil law —“A collection of new decisions by
Denisart,” in been exten­Prance. This rule seems to havepublished
sively as and It that inrecognized convenient. thejust goes upon ground
making alluvion, view,—a division should inof such two beobjects kept

land, and to tonamely, to each a fair share of the securegive proprietor
him access to the him a share of the bank in toby givin`griver proportion

Arms,the of v. beforeshare the shore ownedoriginal by him. Deerfield
259,258,cited. andThe is in onrule Tide Watersrecognized Angel

; 55, fact,cases rule, in isWatercourses,cited­ on secs. 56. TheAngel
divisionthe as that which thesubstantially governssameupon principle

of flats, in is of width thanthe case of a cove the mouth of which less
the toto And the lines are be'which the flats thereuplands belong.
run from to lowthe divisional lines of several owners of the uplandthe
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to eachas give pro­each other sowater towardsmart, converging
mouththe offlats. If theshare of thehisprietor proportionate

the divisional linesthenof width as the upland,cove is the same
drawn across theat with a lineshould and right anglesbe parallel,

in Rust v.and adoptedmouth This rule recognized,of the wascove.
;­ also, in6 Pick. 168­167, SparhawkBoston Mill Corporation, Wife—­ &

;96­ v. De­;v. 221 v. Pick.Bullard, Gray107­ ValentineMet. Piper,
inluce, recognized Angeldown and5 Cush. The same rule is laid12.

case, in­indeed,on and The232,Tide cases cited. presentWaters, p.
in a covebetweenand for flatsvolves the rule dividingthe same principle,

the the here.upland,proprietors, by applies
to theoriginallyThe and extendedtitles of the the defendantplaintiff

changed by thethread of As the river graduallythe river. bed of the
materialof the on thebank,of the and thewearing away depositopposite
land stillof their con-lands of the and the linedefendant,theplaintiff

bed, and the landnewtinued to be of in its newthread the streamthe
the severalis toformed by belonging parties,the flatsdeposits upon

; as the extent of thewhich flats andare extended as the river recedes
instead ofacross goingshore line was diminished by cuttingthe river

of in around division flatsthis like abend, the case standsobviously
or, rather,cove wherewhere at its it is than the upland,mouth narrower

the line across the mouthcircular than aline of the isupland greater
of the cove.

ofIt the old channelis enteredurged formerlythat brooka which
of theboundarythe river near must as the presentthe bend regardedbe

it; and the coun­or, beyondplaintiff’s land, least, goat that he cannot
1 Met.Bullard, 97. Insel refer to v.the ofcase Sparhawk Wife&

flats,tothat case defendant’s titlethe to of thewas theinquiry extent
ofowner theunder the to the1641, uplandofordinance which gave

thandid not ebb morethe flats to mark,water the tidelow provided
creek from whichone arods;hundred if there wasand it was thatheld

causes, lowest,it ebbedthe tide did thewhen,ebb,not from natural
of ordi­this theflats, objectwould the of theconstitute boundary —the

wharfthe privilegesnance ofbeing uplandto to thegive proprietors
notwas regardedto such creekmark. Ofextending low water course

land-owners, generalas but the bound­the between individualboundary
us. Inof beforeary the theflats, questionand has no bearing upon

it constituted theto thathere,the itrespect brook does not appear
did,land. itIfboundary the defendant’sbetween the andplaintiff’s

called tonot feel uponanother we doquestion arise, whichmight upon
land.the defendant’senter. The river onbrook theoriginally entered

bed ofconstitutingAs soil thesuggested,before the theownedparties
; as the riverriver,the in and recededfront of their its threadlands, to

their was ex­and titleby degrees, boundary,it still constituted their
to theConsequently,tended the in its new bed.thread of the stream

of the riveralluvial or becameformed flats beddeposits thoseupon
divided themthe betweenowners, to beproperty of these riparian

observed,should beto Itin cases.according the rules established such
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thatalso, it is orimmaterial this againstwhether alluvion forms upon
shore,the so as to an the orriver,cause of- bankextension the towards

whether it forms in island. Inthe bed of the river anand becomes
the latter case, island ofsuch will be divided between the proprietors
the river,opposite sides of the to thread the sub-river the ofaccording

however,ject, it river bed.may be, to a inchanged by changebe the
These views ownersgo gothe that theseupon assumption riparian

to the thread ifof the river. of notThey applicablecourse would be
the plaintiff of thewere bounded a brook or shortby other monument
bank, and not the riverby itself.

It is urged that the is to thetrue rule to from the old cornergo
atriver the which, onlyin notinstances,nearest wouldpoint, some

give the land,no ownriparian owner of the alluvion hisagainstpart
inbut, fact, him of of that river bed hedeprive is,some the theland,

had before owned.
This we cannot if toto,subscribe even some is foundauthority sup­

it, asport in of 319, givesthe case v. 23 Vt. noNewton whichEddy,
satisfactory reason for decision, dissented,the Redfieldwhich—from
and gave reasons much for his views.satisfactory Upon princi­more

asple well as that rule we haveauthority, fullywe are satisfied the
laid down is, in dorule,and and willgeneral, jus­the sound equitable
tice to the parties. There as a of jus­can be nothing'clearer, principle
tice, than that is to alluvial depositsthe owner entitled theriparian
formed against own land alluvionhis If theby degrees.imperceptible
is formed so that beon account a bend in river it would againstof the
or on the land of two it should be andproprietors, fairly equitably
divided owners,between two and ruleanythe not by givenarbitrary
ail to one. will,This in be accomplished bydivisionequitable general,

rulethe we have stated. It would a ofrequire great weight authority
to establish of we do notcontrarythe and suchrule, weight authority
find.

A then, unless facts are tocommissioner should be otherappointed,
be shown, to in withmake a and measurement accordance these-­survey

inand to furnish the assuggestions, an accurate of survey,plan Sparhawk
& 1Bullard,v. 108.Met.Wife

It inshould be that rule somemayobserved we have suggestedthe
; but,cases require modification so far as case is now disclosedsome the

to we think dous, it will to thejustice parties.
Case discharged..


