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ChandlerFarr v. & a.

A barinplea of under not concludeusury the Revised Statutes need
orwhen it the interestshows that three times amount of illegal paid,

due,in instrument,secured the is to theor exceeds wholeequal amo.unt
such is the usual form.though

The orto have a of interestdeduction three times theright illegal paid
itsecured wherebydeducted in on instrumenttherendering judgment

secured,was or on accruedfor the debt which it has been paid, having
law, itbefore the theStatutes, usuryof the Generalpassage changing

was held that 5 chap-such was saved to the defendant section ofright by
ter of273 the General Statutes.

others,Assumpsit, Farr andby Sumner O. ChandlerGeorge against
on a himorder,note to John or andpromissory byChandlerpayable

to oftransferred the The followingdefendants filed theplaintiff. plea
“ And for saya further in said saidusury: plea cause, the defendants

that the to full ofplaintiff not have for the amountought judgment
the note mentioned in his sum hundredthe of threespecification, by
dollars thereon, defendant,because that the saidtheyindorsed say

Chandler,Chandler, anHarry gave accommodation note to one John
November,dated the 1st ofday 1858, to said John Chandlerpayable

or inorder,his date,one from with for sumyear annually,interest the
Burnside,of $732.85, to himbe and Davidby indorsed delivered to one

either for the of a debt of John to saidpurpose the thepaying said.
or ofBurnside, him to of the said Burnsideenabling procure money

;thereon that in said withnote, the andsaid Burnside’s agreement
wasknowledge, wit,included a in to sumyear’s advance,interest the

$43.97; defendant,of that on 21st day 1860,the of the saidMay,
the said Burnside the sum andHarry, of the same was in­paid $90,

note;dorsed on said wit,that on toJanuary 7,1862, at, said Haver-­
hill, it was and the form of the statute in such casescorruptly, against

agreed Burnside,and saidprovided, by Chandler,between the John
defendants,and that the saidthe should andforbear,Burnside give

note;of of the said sum due onday said thepayment that interest
cent,should be cast oii said at annumnote twelve from theperper

7,of its date to saidday the for the includedJanuary allowing interest
note,in said of over andmaking the amount interest to be abovepaid,
cent, rate,annum, $144.80,six lawful and that ofthe the sumper per
additional should added to of $144.80,be said sum inmaking$21.21

a ofall sum for which sum said defendants$969.71, the were to ex­
Chandler,ecute two accommodation notes to said John to bythe be

him indorsed and to said toBurnside,delivered both be dated on said
said,7,1862, and to John Chandler or withJanuary order,payable

date,ininterest first one from for sum ofannually, year the—the
and in date;from and that$498,the second for two$471.70, years
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did castaforesaid,the in of agreementsaidparties, pursuance corrupt
cent, wereand notesaforesaid,at as the saidthe interest twelveup per

theinaforesaid,aforesaid,and delivered as for the sumsexecuted
said; that theand with and aforesaid andmanner the design purpose

for thedid and of as aforesaiddayBurnside forbear give payment
tothat,consideration And defendants further say, prioraforesaid. the

lastof saidsuit,the of this had the firsttheycommencement paid
note,secondmentioned and hundred dollars thenotes, uponthree
diedaction; that Burnsidethe note in this saidbeing thoughsued

belongedof this said in suitaction,to the the notecommencementprior
after itto and said notetime,his estate at the the receivedplaintiff

defendants, indue, and is a nominal that thebecame only party;
tonotes,have said thepaidof said agreement, uponpursuance corrupt
them,and and have received fromtheysaid Burnside his representatives,

six for­$166.01sum the rate of dollars for thethe of over and above
toone and this areyear; readybearance of one hundred dollars they

verify.
inin of the saidWherefore that the renditionthey judgmentpray

action, a sum to times the sum of deductedthree beequal may$166.01
from sum on said note.lawfullythe due

To this and the causesdemurred, assigned followingtheplea plaintiff
of demurrer:

founded, was,1. The law to be at thewhich theupon purportsplea
action,time of the of this and has not beencommencement repealed,

force;in and it at asince and is not now should that interestappear
hasthan six dollars hundred dollars for one yearrate for onehigher

action,in this in ren-court,been secured the note sued for theupon
sum lawfullycould not deduct from the due thedering judgment,

three times the amount so secured.unlawfullyplaintiff
2. amount of rateThe nowhere states the interest at aplea higher

than six for in andyear,dollars for one hundred dollars one secured
by said note, nor does it state that such unlawful interest is securedany

said note.by
“3. to a sum to threeThe defendant asks the court deduct equal

$166.01sum from note.”times of the amount diie on saidlawfullythe
the$498.03times the sum of would be more thanThree $166.01

The should beentherefore,amount due on the note sued. haveplea,
inone bar.

in­uncertain,is in4. The and otherargumentative,plea respects
insufficient.formal, and

; anddemurrer, and the exceptedcourt overruled the plaintiffThe
for considerationtransferred thearisingthe werequestions thereupon

of court.the whole

I).O.- F. for theBand,Farr Son and plaintiff.John W.£

for the defendants.Bingham,JT. Cr..A.£
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in theis, certainty pleaJ. It with sufficientLadd, allegedperhaps,
upmakein tothat reckonedinterest,the sum of was$166.01, illegal

7, 1862.Jan.$966.7Í,the sum of for two notes were givenwhich the
defendantsthat thethat be, allegationHowever themay subsequent

ratetheand aboveoverhave said notes the sum ofpaid $166.01upon
isone year,dollarsof six dollars for hundredthe forbearance of one

alsoItcannotsufficient, and this of demurrerclearly prevail.cause
ofbalancefor is thesufficiently unpaidthat the suedmoneyappears

secured.andthe debt the was thus reckonedwhich interestupon illegal
added, wasinterestdebt,fact the illegalThe that the withoriginal

adjusted,matter wassecured theby two notes instead of one when
theone of1862, difference;Jan. of7, can no and themake payment
byallowednotes deductioncannot affect defendants’ to thethe right

oneintothe statute than if sum had been putmore the wholeany
stillbalancenote, and Thethe amount indorsed it.werepaid upon

balancerecover,due on is thenote,the last which this suit is tobrought
;andof was paidthe usurious interest securedmoney which theupon

in whichgiveand to to the formthe contended for thebyeffect plaintiff
toas it seemswould,the evidence of the debt was theby partiesput

termsus, fact,abe clear of in of theand, expressevasion the spirit,
of and authoritiesthe statute. 3 N. H.Stearns, 185,See v.Gibson
cited.

the statuteBut it is becausesaid'that the cannot be sustainedplea
be-190,which it sec. 3—wasupon Stats., repealedis cli.based—Rev.
of;fore thethe suit was and it is thaturged provisionscommenced

that, de-thethe remedy;Revised had relation to themerelyStatutes
a viola-forduction ofallowed was a given by way punishmentpenalty

alaw;tion in penalty;of such a vested rightthat no one can have
reasons;that it and for thesecannot be theaway by legislaturetaken

anyto therightit is an endcontended that the of the law putrepeal
theby plea.defendants had to deduction claimedmay ever have the
these viewsWe not allhave found it to whethernecessary inquire

are, not, admits ofthink itgeneral correct or for weupon principles,
in thehadno doubt that havemaywhatever the defendantsrights

effect, savedat into werethe time the General Statutes wentpremises,
Stat., 273, sec. 5.to them ch.by section 5 of the act. Gen.repealing

“ men-That clause is as follows: The of the acts hereinafterrepeal
not“shalltioned,” in a body,which are the Revised Statutesamong

accrued, oror acquired,affect act or orany accruing,done any right
established, in civilhad or commenced anyor suit orany proceeding

shall takecase, before when said effect.”the time repeal
ofa threeIt is to deductionrightthat the defendants’entirely plain

thethem, established,was andacquiredtimes the to andusury accrued
thebymoment for extra interest was consummatedthe contractillegal

execution of the notes.
the Gen-transaction, and whenAs of thethe law was at the time

ifextent, theythateffect, had a defence totheyeral Statutes went into
aas set-offas and effectiveit,chose to avail of just completethemselves
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of tlie same amount would righthave been. The statute saves any
in a civil case. case,This was most a in civil thereforeclearly right a
it was saved.-

The case of Lakeman v. 32 H. is anMoore, 410, authority fullyN.
in point. defendant,That was an a justiceaction of debt theagainst
of the topeace, 12,recover the by chaptersectionpenalty prescribed
147, Revised for of theStatutes, in minor sonthejoining marriage
plaintiff without a from of the publicationthe town clerkcertificate
of intention of marriage.

The andmarriage June, 1854,was solemnized on the 29th ofday
the action was commenced on the 8th ofday following.September
On the 14th of an thatday July, 1854, pro-act was passed repealing
vision of the Revised of inten-Statutes which therequired publication
tion of asmarriage. The act no clause tocontainedrepealing saving
penalties already law, savingincurred under the old but the general
clause as to all ofacts of found in the 26th sectionsubsequent repeal

1,chapter Revised Statutes, savingwas identical in its terms with the
clause in the General ques-Statutes Thealready importantquoted.
tion in the was,case whether of statute inten-the the requiringrepeal
tion of the ato be should asmarriageproposed published operate bar.
to or of the toabrogation of action in a suitright brought subsequent
the J.,for a inrepeal to it. deliv-penalty Sawyer,incurred previous

theering of to thethe admits that no recoveropinion court, right
hadpenalty become vested in time of the ben-at theanybody repeal,

cause that of suit.ofdepended prioritytheentirely upon contingency
It was a right which in of orbe established favor themight parent
guardian of either of the and until fixed and made certain byparties,
suit commenced, it in Butcould not be as vested either. theregarded
court held that the had no vested to thealthough plaintiff right penalty
at clause,the of still, savingthe of theby generaltime virtuerepeal,
he was entitled to Itrecover the and is obvioussay,penalty; they —“
that the limit acts tolegislature intended this toby provision repealing
a strictly to stand asAll areprospective operation. past proceedings

which, before,before the was,unaffected it. act donerepeal, by The
theby offence,law then in an the con-force, byand to be followed

sequences of a in suit,to a to recovered a civil re-liability bepenalty,
mains in its and itcharacter such as was before theconsequences

not to be arrestedrepeal. Rights under the act areaccruing repealed
or the to and maturedinterrupted by bybut are berepeal, preserved

of thevirtue act as to in same manner asthem, thoughtheunrepealed
it continued in forforce all purposes.”

here,This as far as itgoes gois to even should we admitnecessary
that the defendant had no at the time ofvested to the deductionright

Thatthe such a vested to a exist seemsrepeal. mayright penalty
have been in Lakeman and was soby Moore,to understood the court v.

in Norris,Dow v. 4 N. H.decided 16.
saidIt is that timesfurther, inasmuch as the shows that threeplea

note,interest exceeds the itillegal oughtthe whole amount due on the
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of a forto conclude with a for the de-prayerinsteadprayer judgment
; inis,duction that to bar.usury pleadedthe beought

It is is usurywell that where the so the bemaysettled- fact pleaded
suit,in amounts to a full to thebar because it defence thatshowing

the whole debt is But have not been toforfeited. we referred any
case, none,and have found where a in the usual form,plea concluding

deduction,with a heldfor the was bad because it thatprayer showed
orthe interest or secured was to exceeded theillegal paid equal amount

;due and towe are unable see reason it should soany why begood
held.

The of is said to sui ausury resemblingbe moreplea generis, decla­
Jones,ration for a in ;a than bar. v. 3 N. H. 116­penalty plea Copeland

Little, case,Williams v. 11 N. H. In the latter Parker,66. C. J.,
thatsays the technical rules of dopleading notspecial govern very

ourstrictly such under statute.pleas
The of statute,here follows the terms theprayer provideswhich.

that three the unlawfultimes interest be deducted inmay rendering-­
If,judgment. in acomingthe of verdict theupon finding itusury,

to be toappears equal or more than amount of the debt,the the proper
judgment record,would be thegiven upon whole even it shouldthough
then that theappear have aplea might properly concluded with prayer
for Stearns,v. 3judgment. N. H. 185.Gibson We are therefore of

that theopinion the demurrer to plea
Must .beoverruled.

a.Bowman v. Brown &

defendants, C,A, B,The asand were described in the writ inpartners busi-
ness, all in The officer’stheir residence this State. return on thehaving

B,A C,writ showed that service was made on and but not on whose
residence is Held,was was and still is in county.Grafton thatagreed
the defective in abatement,service should have been and that apleaded
motion to for that cause must denied.bequash

Assumpsit, L. & G.C. Bowman A. W. &againstCurtis Brownby
defendants,two Gile asCo. The Browns and Nelson are sued and

all inare in as Grafton and ascounty,described the writ residing being
L.stylein firm of A. & G.under the and W. Brownpartners business

&Co. of the writ shows that wasuponThe return the officer the process
upon Brown,served Gile and W. G. but that no wasNelson service

Brown,made isresidence,A. L. whose it was then andupon agreed,
counts,still is in said The contains the and angeneralwritcounty.

account for and done and theperformedannexed labor services for
firm.defendant


