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to conclude with a prayer for judgment instead of a prayer for the de-
duction ; that is, the usury ought to be pleaded in bar.

It is well settled: that where the fact is so the usury may be pleaded
in bar because it amounts to a full defence to the suit, showing that
the whole debt is forfeited. But we have not been referred to any
case, and have found none, where a plea in the usual form, concluding
with a prayer for the deduction, was held bad because it showed that
the illegal interest paid or secured was equal to or exceeded the amount
due ; and we are unable to see any good reason why it should be so
held.

The plea of usury is said to be sui generis, resembling more a decla-
ration for a penalty than a plea in bar. Copeland v. Jones. 3 N. H. 116 ;
Williams v. Little, 11 N. H. 66. In the latter case, Parkzr, C. J.,
says that the technical rules of special pleading do not govern very
strictly such pleas under our statute.

. The prayer here follows the terms of the statute, which provides
that three times the unlawful interest may be deducted in rendering
judgment. If, upon the coming in of a verdict finding the usury, it
appears to be equal to or more than the amount of the debt, the proper
Jjudgment would be given upon the whole record, even though it should
then appear that the plea might properly have concluded with a prayer
for judgment. Gbson v. Stearns, 3 N. H. 185. We are therefore of
opinion that the demurrer to the plea

Must be overruled.

Bowmax 2. Brown & A.

The defendants, A, B, and C, were described in the writ as partners in busi-
ness, all having their residence in this State. The officer’s return on the
writ showed that service was made on A and B, but not on C, whose
residence is was agreed was and still is in Grafton county. FHeld, that
the defective service should have been pleaded in abatement, and that a
motion to quash for that cause must be denied.

Assunpsit, by Curtis C. Bowman against A. L. & W. G. Brown &
Co. The two Browns and Nelson Gile are sued as defendants, and
are all deseribed in the writ as residing in Grafton county, and as being
partners in business under the style and firm of A. L. & W. G. Brown
& Co. The return of the officer upon the writ shows that the process was
served upon Nelson Gile and W. G. Brown, but that no service was
made upon A. L. Brown, whose residence, it is agreed, was then and
still is in said county. The writ contains the general counts, and an
account annexed for labor and services done and performed for the
defendant firm.
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The action was entered at the March term, 1871, when an appearance
was entered for the two defendants upon whom service had been made,
and a motion was made to quash the writ for defective service, and
because no service had been made upon the other defendant.

The questions of law arising upon that motion were reserved.

Laop, J. In Merrill v. Coggell, 12 N. H. 97, it was held upon error,
that the mere fact that some of the defendants named in the writ had
not been summoned, and that judgment had been taken against the one
on whom service was made, upon his default, is not a ground for
reversal of judgment. The same doctrine is reiffirmed in Burt v. Ste-
vens, 22 N. H. 229 ; and both these cases are referred to and approved
in Curtis v. Baldwin, 42 N. H, 398.

In Merrill v. Coggill, PARkER, C. J., says,— We are of opinion if
Fletcher (the defendant on whom no service was made) was liable and
within the jurisdiction, so that he might have been served, the plaintiff
(in error), if he would take advantage of it, should have pleaded it in
abatement.” In Burt v. Stevens the same remark is repeated in sub-
stance by Woons, J. ; and in Curtis v. Baldwin, SARGENT, J., says,—
“ It would seem to be well settled in this State, that such want of ser-
vice on a codbligor who is named in the declaration, even when he is
there described as living in the jurisdiction, can only be taken advan-
tage of by plea in abatement.” It is not necessary to repeat here the
argument and full examination of authorities by which the result was
reached in those cases. We have carefully considered whether any
reason exists why it should be held that advantage may be taken, by
motion to quash, of such a defect in the service of the writ as appears
on the record in this case, which could not avail the party on motion
in arrest of judgment or writ of error; and we have not been able to find
any such reason. .

The general ground upon which it has been held that a writ of error
or motion in arrest of judgment does not reach such defect is, that some
issue of fact might be raised were the matter pleaded which would go
to the merits, and which it would be the right of the party to try by
the jury ; as, that the defendant on whom no service was made died, or
left the jurisdiction after the commencement of the suit and before ser-
vice had been made on him, or that he was not, in fact, jointly liable.
All these reasons apply with equal force, to say the least, against allow-
ing a motion to quash for this cause. It is evident that all inquiry into
such questions of fact would be as effectually cut off by dismissing the
action on motion, as by arresting or reversing the judgment on error.
The point is, that the record, although it shows a defect in the service
which might avail the party provided no legal explanation were fur-
nished on the trial of such issues as might be raised if the matter were
pleaded, yet does not show a defect that cannot by any possibility be
cured, and which must therefore, at all events, be fatal.

It is true, the agreed statement of facts shows that the residence of
A. L. Brown was, and still is, in Grafton county. But it was held, in
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Morse v. Calley, 5 N. H. 222, that the court will not, upon a statement
of facts, without plea. decide whether the matter stated is sufficient to
abate the writ ; and such, we understand, has been the uniform prac-
tice since. '

The case of Crawford v. Crawford, 44 N. H. 428, cannot be regarded
as in conflict with these views. There the officer’s return showed that
the writ was served on the principal defendant on the 28th day of
October, and was returnable on the 4th day of November, only six
days before court. This was a substantial defect, going to the whole
service of the writ, and of such a character as to exclude every possi-
bility of amendment, provided the fact was as stated in the return.
The court quashed the writ on motion for defective service, and say
that « when the defect is a substantial one, is apparent on the record
and cannot be cured by amendment, if it be seasonably brought to the
notice of the court by motion, the proceeding will ordinarily be dis-
missed,”

This is sufficiently clear, and requires no modification or explanation
to meet the views we now hold. The defect must appear upon the
record. It need not be said that it must be of such a character, and
appear with such certainty upon the record, as to exclude the possibility
of answer or amendment. .

The defect in this case is not of that character. The writ was well
served on two of the defendants, and, as we have seen, facts might exist
which would show that the plaintiff was entitled to recover against those
defendants upon whom service was made. ;

Laying aside the statement as to the residence of A. L. Brown,
which, as suggested, we do not consider, a case might be made which
would entitle the plaintiff to discontinue as to him, as matter of right
under the statute, and have a valid judgment against the others.

Upon the authority of the cases first cited, which we think bear
strongly upon the question before us, and for the reasons thus briefly
given, we are of opinion that this defect in theservice of the writ
ought to have been pleaded in abatement, and cannot avail the other
defendants on motion to quash.

Motion to quash overruled.




