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of a forto conclude with a for the de-prayerinsteadprayer judgment
; inis,duction that to bar.usury pleadedthe beought

It is is usurywell that where the so the bemaysettled- fact pleaded
suit,in amounts to a full to thebar because it defence thatshowing

the whole debt is But have not been toforfeited. we referred any
case, none,and have found where a in the usual form,plea concluding

deduction,with a heldfor the was bad because it thatprayer showed
orthe interest or secured was to exceeded theillegal paid equal amount

;due and towe are unable see reason it should soany why begood
held.

The of is said to sui ausury resemblingbe moreplea generis, decla­
Jones,ration for a in ;a than bar. v. 3 N. H. 116­penalty plea Copeland

Little, case,Williams v. 11 N. H. In the latter Parker,66. C. J.,
thatsays the technical rules of dopleading notspecial govern very

ourstrictly such under statute.pleas
The of statute,here follows the terms theprayer provideswhich.

that three the unlawfultimes interest be deducted inmay rendering-­
If,judgment. in acomingthe of verdict theupon finding itusury,

to be toappears equal or more than amount of the debt,the the proper
judgment record,would be thegiven upon whole even it shouldthough
then that theappear have aplea might properly concluded with prayer
for Stearns,v. 3judgment. N. H. 185.Gibson We are therefore of

that theopinion the demurrer to plea
Must .beoverruled.

a.Bowman v. Brown &

defendants, C,A, B,The asand were described in the writ inpartners busi-
ness, all in The officer’stheir residence this State. return on thehaving

B,A C,writ showed that service was made on and but not on whose
residence is Held,was was and still is in county.Grafton thatagreed
the defective in abatement,service should have been and that apleaded
motion to for that cause must denied.bequash

Assumpsit, L. & G.C. Bowman A. W. &againstCurtis Brownby
defendants,two Gile asCo. The Browns and Nelson are sued and

all inare in as Grafton and ascounty,described the writ residing being
L.stylein firm of A. & G.under the and W. Brownpartners business

&Co. of the writ shows that wasuponThe return the officer the process
upon Brown,served Gile and W. G. but that no wasNelson service

Brown,made isresidence,A. L. whose it was then andupon agreed,
counts,still is in said The contains the and angeneralwritcounty.

account for and done and theperformedannexed labor services for
firm.defendant
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term, 1871,at March when an appearanceThe was entered theaction
made,service had beenwas two defendants whomuponentered for the

andfor service,the defectiveand a motion made to writquashwas
had made the other defendant.because no been uponservice

that motion were reserved.of law arising uponThe questions

error,N. H. it held97,In v. 12 wasLadd, uponJ. Merrill Coggill,
in hadthe the writdefendants namedthat the mere fact that some of

onehad theand that been takensummoned, againstnot been judgment
default, foris not a groundhismade,on whom service was upon

Burt v. Ste­is inreaffirmedof The same doctrinereversal judgment.
; toare and22 229­ and these cases referredvens, approvedN. H. both

in 42 N. 398.Baldwin,Curtis v. H.
ifare opinionofParker, J.,In v. C. says,­Merrill Coggill, —­“We

andwas liablewhom no service was made)defendant onFletcher (the
theserved,have plaintiffwithin so that he beenjurisdiction, mightthe

it init,if of should have pleadedtake advantagehe(in error), would
in sub­repeatedv. same remark isabatement.” In Burt Stevens the

J.,Baldwin,inJ.; Sargent, says,—Curtis v.Woods,stance andby
“ such of ser­in that wantState,It would to well settled thisseem be

declaration, he iseven whenis in thevice on a who namedcoobligor
advan­be takenin can onlythere as the jurisdiction,described living

here thein It tonecessary repeatof abatement.” is nottage by plea
result wasfull of authorities which thebyand examinationargument

carefully anyWe have whetherreached in those cases. considered
taken,may bybeadvantageit should be held thatreason exists why

writ asof a defect in the of the appeal’sto such servicequash,motion
avail on motioncase,on in this which could not the partythe record

to finderror;in of and we have been ablearrest of or writ notjudgment
.such reason­any

a of errorwhich it has been held that writThe general ground upon
thatis,such defect someor motion in of does not reacharrest judgment

which would goof fact the matter pleadedissue be raised weremight
tryto byto of themerits, right partythe and which it would be the

died, or; was madeas, that on no servicethe the defendant whomjury
and before ser-of the suitleft the after the commencementjurisdiction

him, in liable.not, fact,or jointlyhad been on that he wasvice made
allow-least,All theforce, say againstthese reasons with toapply equal

all intoinquiryfor this cause. It is evident thata motion toing quash
cut off theeffectually dismissingof fact as bysuch would bequestions

motion, on error.or thereversing judgmentaction on as by arresting
a in the serviceis, record,that it defectalthoughThe the showspoint

fur-werelegal explanationwhich avail the nomight party provided
if the matter werethe issues as be raisedmightnished on trial of such

a cannot beby anydoes not show defect thatyet possibilitypleaded,
allcured, therefore, events,which must at be fatal.and

oftrue, of that the residenceIt is the statement facts showsagreed
inheld,A. L. in But itBrown and still Grafton waswas, is, county.
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Morse anot,v. N. H. will222, upon5 that the court statementCalley,
facts,of iswithout decide the matter stated sufficient towhetherplea,

writ;abate the and has the uniformsuch, understand,we been prac­
tice since.

The v. 428,case of N. H. cannot beCrawford, 44 regardedCrawford
as in conflict with these views. There the officer’s return showed that

writthe was on 28thserved on the defendant the ofdayprincipal
October, and November,was returnable on the 4th of sixday only
days defect,before Thiscourt. was a substantial to the wholegoing

writ,service of the and of such a character as to exclude every possi-
bility amendment,of was as inthe fact stated the return.provided
The service,court onthe motion for defective andquashed writ say

“that is one,when the defect a substantial is on the recordapparent
and cannot be cured if it toby amendment, seasonably broughtbe the
notice of the court themotion, will be dis-by proceeding ordinarily
missed,”

This is orsufficiently clear, and no modificationrequires explanation
to meet the views now hold. mustwe The defect theappear upon

character,record. It not that it must aneed be said be of such and
with suchappear the as to excludecertainty record, theupon possibility

of answer or amendment.
The defect in this case is not of that character. The writ was well

served on and,two of the defendants, seen,as we have facts existmight
which would show that the was entitled to thoseplaintiff recover against
defendants service made.upon ,whom was

Laying aside Brown,the statement as to the of L.residence A.
which, as suggested, consider,we do not a case bemight made which
would entitle the him,to discontinue as to as matter ofplaintiff right
under the statute, and a valid thejudgment againsthave others.

Upon the of the firstauthority cited,cases which thinkwe bear
strongly the and forupon question us,before the reasons thus briefly
given, we are of that this defect in the' ofopinion service the writ
ought to have been inpleaded andabatement, cannot avail the other
defendants on motion to quash.

toMotion overruled.quash


