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Woodward v. Roberts.

costs which a defendant tender before the return dayamount of mayThe
him, case,in bar of in the underfurther proceedingsa writ againstof

208, Statutes, is an amount as may1 of General suchchaptersection
5in the under of section ofsupremetaxed court the provisionsbe

272.chapter

Assumpsit, aRoberts,Jason H. Moses onby Woodward against
11, 1870, for $66.05,note of the defendant, dated Januarypromissory

order, in thirtyto Moses Woodward or with interest annually,payable
him dated October and3,1870,and indorsed. The writ wasbydays,

term,November and1870. The defendant pleaded, provedreturnable
of the sum of81,1870,the on Octoberplaintiff’sa to attorney,tender

for note and and one dollar$69.30, interest, costs, including$3.70 for
writ.for the

theto the the that defend-tender onexcepted groundThe plaintiff
ofone dollar bar ruleswrit, byfor the when theonlyant tendered

the a a when settleddemand,for writ on suchcounty chargeCoos
is at then$4,fixed which the demand-entry, attorneybefore plaintiff’s

it from thethe defendant to and appeared,and which refuseded, pay;
$4.of fixed atrules, that the such a writ waspricebar

tooverruled the of theobjection subject excep-court plaintiff,The
ofdefendant,a for the opinionand directed verdict tosubjectthetion,

court, aside,for to or the verdictbe rendered setjudgmentwholethe
for theentered for the the amount ofjudgmentand a general plaintiff

interest, neither to thepartynote and towishing go jury.
for the whole court.reservedCase

Benton, forJr., the plaintiff.J. S.

is,this toattorneyin case whether the oughtThe question plaintiff’s
onthe one dollar the for theby writ,received tendered defendanthave

over dollars.twentya demand
of the Coos bar that he should takecountyfee bill providedThe

him Now, or,$1.tendered should he taken it ?The defendant have$4.
toin less than the sum fixed therefusinghe justified accept bywas

?barrules of the
“ ex-shallbar rules that violation be punished byThe provide any

bar;”the and if the had taken sumthe tenderedattorneypulsion from
have liable to expulsion.wouldlie been

$1court have held that the of for a writThe statutory price applies
;in taxation of in and that ancosts making judgmentsonly upthe

theand than that sum ofattorney demand receive moremay legally
H.49 N.36 N. H. Barber’s Case,defendant. v. 372.Bowers,Wilcox

195.
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and act under tlie of thecourt, authorityare officersof theAttorneys
bill, of the in thisattorneycourt. the whichThe fee under provisions

hasdefendant,tendered the beenby recog-case to take therefused §1
since it the barbynized and sanctioned the court ever wasby adopted

; it was the ofmore four and we submit that theyears dutythan ago
court,of to refuse to receive of the defend-as an officer thisattorney,

a of theant less than sum fixed the bar rules for writ charac-bythe
ter of in thisthe one case.

do is toTo hold that could this the fee billlegally nullifywe not
and,it in to holdwhatever, effect,and of no force thatentirely, render

the in so far ascommunitybar have been the havetheyplundering
ifacted it. We submit that can demand andlegallyunder attorneys

writs,receive sums fixed the bar rules for then de-by makingthe
fendants to them. If are liotdefendantsought legally pay legally

them;bound them,to not to andthen attorneys ought demandpay
for of thatthem to demand and the which defend-compel payment
ants are under no to is to use theobligationlegal pay, simply process
of the law for the of black-mail thelevyingpurpose upon community.

case, attorneyEither the is in this or no inright thisplaintiff State
should $1be allowed to more than areceive of for anydefendant writ
which he make.may

Roberts se.(defendant), pro

is, I writ;The whether to have forquestion ought the and inpaid $4
that,to I have tried to ofregard at the theget right matter ex-by

ofthe statute law the State. At that Iamining time had never prac-
court,at the of Itised law bar the but that I could readsupposed the

ifand that said that alaw, writ should be one itdollar, then would
more;dollar,one and no and I did notbe that thesuppose lawyers

andof Coos could alter thecounty get together statute. A member
bar, me,of the who then undertook to said the samehelp andthing,

looked to be so far that Iit sensegood him,believed and made the
tender accordingly.

inThe counsel his tobrief refers the case of Iplaintiff’s Barker.
case,have to find out about that and Iinquired learn that he collected

debt; and wasa the whether he took too much hisquestion of client,
his Ior for client. am told the wasmoney Barker,to andpaid some-

tried to it back. Whoever tried this to havebody get ought known
case,Inbetter. the statute of the State fixes the ofmy writ,theprice

I II can have to am Igotso know what when sued. But ifpay get
a to some one for is that I mustlawyer me,sue himmy experience pay

me;much as fit Ias he sees to and never ofcharge thought totrying
a to do If asks I n’tget lawyer much,different. he too doany employ

sued; tender,him. IBut here was and when I made the the saidlaw
that the writ should be one and no fee billdollar, but the law can
alter it.

The case of v. to in the isBowers, referred plaintiff’s brief,Wilcox
VOL.li. 36
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-taking$50a of fordefendants were sued forone where the penalty
¡§2 the not sucha and the court decided that defendants werefor writ:

also, that the wouldas to be liable to the penaltyofficers penalty;public
Thistoo much in the of costs. casebyincurred billonly taxingbe

onno mine.has bearing

to the of the court at nisiFostek, J. The only exception rulings
and the ofthe still insists, requires opinionwhich plaintiffuponprius,

hadthecourt, attorneythis to the whetherquestion plaintiff’srelates
more than one dol-and receive of the defendantthe to demandright

of the amount oftender the defendantwrit, bylar for the upon the
in this suit.the of the writcosts, dayand before returndebt

“208, as follows: At1)Statutes sec.The General provide (ch.
the defendant maythe return of the writ tenderdaytime beforeany

the amount of the debt andwho the actionbroughtto the attorney
costs; a to further inanyand tender shall be bar proceedingssuch

to fulfil the of thisrequirementsundertookthe case.” defendantThe
statute, benefits, toavail of its theby tenderingand to himself plain-

more,nodollar,of one and for thecosts,tiff’s as theattorney, part
this tender,refused toattorney acceptin suit. The plaintiff’swrit the

dollars for writ.to and receive four thetheclaiming right charge
“as follows:272, sec. TheStatutes (ch. 5)The General provide

cost taxed in theshall be allowed in bills of supremefeesfollowing
blank, one dollar.”writ, theincludingcourt: For the

“ rules,”certain andof Coos have establishedcountyBut the bar
tohave maintainrules,those which they proposedfees undercertain

shallthat violation thereof beanydeclarationand abyenforce printed
“ have thus declared thatTheyfrom the bar.”by expulsionpunished

“ fees,” For de-settlingas officechargeof the bar maymembers —“
defendant,”to the debtor oraction,of be paid bymands entrybefore

“ $20, ; on all other demands,on under writswrit, demand,for court $8
exceeding $100, $4.”not

this case to furnish an of theby interpretationWe are called upon
“ of a as usedwrit,far as it is to theapplicablesocosts,” priceterm

firstwhich we have referred.in statute tothe
in the de-hesitation that the costs whichholdingAnd have nowe

him,of the inthe return writday againsttender beforemayfendant
case, costsin the must be the prescribed bybar of further proceedings

inmotion,an of his own orattorney, pur-costs asand not suchlaw,
fitof see tomaywith others hisagreement profession,suance of any

too small,the law has fixed bemayof writs whichThe pricedemand.
is to theest, legis-and the only remedy by appealita lexbut seripta

the thatdefendant,to withagree entirelyare constrainedlature. We
“ and the statute.”alterget togethercannotthe lawyers

thanhis own client more thecharge'A may undoubtedlylawyer
andcases, is inadequate quitein many altogetherstatute price (which,
makinga and afor declarationridiculous, drawingas compensation)

indetermined,or bethemay agreed by parties,This bewrit. price
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the of the valueabsence of a like all other questionsspecial agreement,
meruit;of with suchrendered,services the basis of andupon quantum

or inprice contract and the a causebetween client defendantattorney
lias to do.nothing

His notrights anyand fixed the andby legislature, byliabilities are
bar rules, or an fixby maythe valuation whicharbitrary attorney upon
his in¿services behalf of a client.

To be sure, shall of a writthe law that one dollar be thesays price
”“in bills of court;cost in ittaxed the but also declares thatsupreme

the costs,defendant toanytender the debt and beforemay opportunity
tax court, writ;costs in the return of the andbecause before the day
that such tender inshall be a bar to the case.any proceedingsfurther

What writ, then,amount of and what for the mustcosts, theprice'defendant ?tender think four dollars is a fairmayOne lawyer price
for a writ,certain and be of the thatmayanother thelawyer opinion
peculiar skill and as alargescience of his requirespleading compensa-
tion as ten, ortwenty, dollars.fifty

One bar association four dollars as the aof writmay prescribe price
$20a demandupon of and another bar maywhile elevateupwards,

the standard of in an honorable by the estab-respectability profession
lishment of a much more fee bill.imposing

But defendant,the or unfortunate cannotpoor debtor, the perforce
be amade to aparty any such of whom he doesproceeding lawyer not

noremploy, be bound ofby the bar with which he isregulations any
not voluntarily associated, and members can onlywhose eachexpel
other, but him,cannot harm for to its rules.nonconformity

ifBut sustained,the doctrine be the defendant mustplaintiff’s sub-
tomit the extortion,or it be the of ancaprice, may gross unscrupulous

an or to thepractitioner such one there rules of(if be), arbitrary an
association atwhose the of anlegislation, unwill-compulsory expense

anding neither the constitution nor the lawsnon-consenting public,
have sanctioned or recognized.

It will not do to that the demand ofsay attorney’s four dollars is
not that the defendant is under no tocompulsory; it,obligation pay

refusal and till of inbecause, by after the actionwaiting entry court,
“mayhe then tender or the smaller amount taxed in thepay supreme”court; for, in case,that the defendant is to thecompelled pay entry

and attendance,fee the for travel and whichfees the lawplaintiff’s of
the State has that he avoid oftenderexpressly provided may by costs
before the return of the writ.day

then,To the What costs must the defendantrepeat question, tender
in order to avail himself of the of the statute ?advantages Plainly,
such costs as has inthe law costs taxable court.prescribed These—the

only law,are the costs known to the which is toinvoluntary be inter-
that,as if the will settle the suitpreted having provided party against

him entry court,before in he shall be to to therequired pay plaintiff’s
more,as and no all costs thatattorney just much, for the are charge-

able ifbefore of the as he theentry same costs afteraction, paid entry.
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Bowers,The authorities cited the counsel—­ v. 36by plaintiff’s Wilcox
Case,N. H. and Barker’s 49 N. H. not to372, 195­—­are favorable the

him. On the thecontrary,assumed indicate sameposition by they
in thisviews which we have expressed opinion.

In ancase,the which was action of to aformer debt recover penalty
25,taking illegal fees,statute for the court held that sec.prescribed by

245, Stats., Stats.,ch. with the statute, Gen.Comp. present—identical
27,272,ch. sec. not to whileapply attorneys receiving compensa-—did

tion in inclients,their for services rendered them for theiroffices by
such astribunal,matters to before apreliminary proceedings judicial

writ; to,for a but and thetwo dollars that the lawcharging applied
was officers and receiv-only by,incurredpenalty public demanding

infor services rendered the of officialing dischargecompensation
for as are in sec-officers, named theduty, example, preceding—such

oftions the same of thechapter, namely, justices police jus-peace,
ortices, sheriffs, officers, notariesrecording certifyingjailers, public,

like, andcourt,clerks of and the who are entitled to demand—officers
the of fees.payment prescribedcompel

And, therefore, statute, dollar shallthat the that oneonlyproviding
court, is notbe allowed for a writ in bills of cost taxed in the supreme

a suit forviolated an sum in aby attorney receiving larger adjusting
inliis client of the same court.entrybefore

In ren-court, Fowler, J.,the of the Before theremarks,opinion —“
thereto,dition of or taxation of costs asthejudgment, preliminary

defendant,neither nor his has on thethe claimattorney anyplaintiff
matterwhich can for either or costs. The wholedamagesbe enforced

in in If defend-is and rests thecontroversy contingent, uncertainty.
anyant to further for orliability damagesdesires avoid costs upon

or in are varioushim,claim suit of the thereany plaintiff against
done,in in no is ormaymodes which it be one of which he compelled

name,to thatadjustunder sort of or underany legal obligation satisfy,
drawing makingorattorneyof the. forany charge plaintiff’s allowing

attorneyis a theexclusivelythe writ. Such matter betweencharge
forclient, do,to andand his with which the defendant has nothing

claim him. If to thewhich there is no he chooselegal against pay
it of the suit againstor of for theany purpose adjustingwhole portion

accommodation,and rather than re-as a matter of conveniencehim,
of avoidingto either of and well known methodssort the prescribed

somust donecases,in such he be asregarded havingfurther liability
himenableand not such as willany legalvoluntarily, upon compulsion

toattorneyfor of theto recover statute feestaking illegalthe penalty
of debttender to that the amountmay attorneywhom he it. Hepays

tender ado,if to and makes suchcosts, he elect so the statuteand
to furtheranybar proceedings.”

for tak­attorneya anCase,In Barker’s which was complaint against
ofdefendant, in aa settlementfees, chargedtheing illegal attorney

at­for anwrit, and dollarsafter four dollars for the eightsuit entry,
in this caseJ.,C. The cost taxedsaid,&c.torney fee, Bellows, —“



557NORTHUMBERLANDJanuary, v. COOS.1872.]

to in’be accordance with bill the Codsappears' the fee established by
andcounty bar, the court cannot that thesay such charges against

the of the sum­plaintiff, attorney’s client, were a character to call for
hand,of this thatmary interference court. It is on otherclear, the

the charges are much than to thegreater the amount taxablelegally
defendant, however,had the case gone defendant,to judgment. The
had then no histo tender the debt and costs to orright the plaintiff
attorney: that he could not do theafter the of the action.* Asentry

stood,matter then he had his de­election, to the amount of costpay
manded, or term;become defaulted at which casethe inapproaching
the cost legally taxable him would likeagainst have been something
eight dollars less than the amount he This seemspaid.” language
very to the inclearly of the court thatimply opinion the defendant
that case havemight avoided the demand of four dollarsattorney’s

writ,for the ofby tender one dollar before of the action.entry
The result of these is,considerations that the plaintiff’s exceptions

are andoverruled, there must be on the verdict.Judgment

Northumberland v. Coös.

Practice. the statute doesNotwithstanding not that the name ofrequire
town, individual,the its or anagent, or on ainstituting carrying prose-

cution for a violation of the 99,underlaw section 21 of Generalchapter
Statutes, as amended by 3,section of7 Laws ofchapter 1870 Session(1
Laws shall be entered the docket, or the403), upon appear upon
records of the court in connection with the ansuchprosecution, entry

recommended convenient,is as practically by way of notice togiving
commissioners,the county and an to a claimopportunity investigate

the to recover oneagainst half ofcounty the fine collected suchthrough
prosecution.

beentry made, court,If such not the nevertheless, sufficient evi-upon
dence, enforce the claim.may

A between adisagreement claimant and commissioners,the county
torelative a claim of the town of theagainst county,Northumberland

is laid before the court for decision under the of 24,provisions chapter
of10,section the General Statutes.

* Case,Barkers as in theprinted 197,reads H.Reports, N. 9th line(49
“from of do,”that he couldtop &c. It shouldpage) have been printed,

“ he do,”that could not &c. errata 49,See to vol. 608.p.


