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Farley & a. v. Lincoln.

sale,and underof the means of a fraudulentplaintiffsbyobtained goodsS.
as him to treat thesucb circumstances that entitledthey againstwere

transaction as void. after the into hisDirectlywholly getting goods
defendant,made an all his theassignmentS. of topossession, property

Stats.,under the 126,of ch. Gen. who tookprovisions thereupon posses-
same, Held,sion of the in thatthe theincluding question. plain-goods

tiffs recover the in an action of the as-replevinmight goods against
signee.

Lincoln,& G. re-Replevin, Amsden Co. John toby Farley, against
cover certain the ofgoods and merchandise in the defend-possession
ant.

Boston,The inwho are wholesale merchants claim thatplaintiffs,
the in fromgoods were them onequestion fraudulently purchased by

18,A. 13. Suncook, 1870,N.Sanborn, H.,a trader in on April upon
thirty credit, anddays’ them,intent to under such circum-with cheat
stances Sanborn,as as saidentitled the to treat theagainstplaintiffs,
transaction andthey void,which ‘wereobtained as to reclaimby wholly
the obtained,said thusproperty. goodsAfter were immedi-theywere

Suncook; 27,1870,sent toately said in and onSanborn’s store April
he made an underassignment of all his the ofprovisionsproperty,

126 Statutes,ofchapter defendant,the General to the who immedi-
tookately of the the in Apossession same, question.including goods

demand was defendant, 3,made said and the on MaySanbornupon
1870, both of whom refused to said thisgive goods;up whereupon
action was to recover the same.brought

162,citedfor the 1 Ch. PI. andTampan Mugridge, plaintiffs,
Dame,notes; ;numerous 46 N.cases in Johnsonv. H. 75 Dame v.Willey,

; 578;48 N. H. B9 ;Ch. Con. v. 6Coleman,405 Par. Con. Sanborn
14; ;N. II. Jones, Grile,v. 30 N. JEL v. 8 N. II.169Lovejoy Sargent

Mosher,325; 431;Bacon, 30;v. 2 v. 19Galvin Fairf. Nash Wend.
v. 213; Qerrish, 156;8 Barb. 15v. Mass.Thompson, BuffingtonNeff

22Blanchard,Thurston v. Pick. 20.

Chase,Marshall for the defendant.

itAlthough action,should the trial of this thatupon San-appear,
born’s the ingoods questionof was obtained meanspurchase by of
his to yetfraudulent the herepresentations plaintiffs, acquired thereby
a title to the which unless thegoods, would bo good plaintiffs, after
the fraud, itdiscovery of his chose to defeat by reclaiming them. In

words, void,other his was not but only voidablepurchase atipsofacto
the ifelection of the and afterthe theplaintiffs; plaintiffs, discovery
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fraud, sale, inactive withoutof the saw fit to the or to remainratify
in­goodsto it his to the would becometaking aside,set titleany steps

Chit, ;defeasible, 430Con. Amer.against ed.)as them. on (10th
69;16; 11, Bovet,Hilliard on DenioTorts,1 ch. see. Masson v.

561;; 38 MaineWood,v. 12 Pick. Titcomb v.Bigelow, 307­Rowley
v. N. 109.Smith, 13 H.Kingsbury

asdefendant,Sanborn’s to the the latterBy acquiredassignment
least, intitle,a at as had. When the question,Sanborngood goods

ofin connection with Sanborn’s came to the possessionother property,
ofhad no knowledgethe defendant virtue of this heby assignment,

• hadif hethe fraud of in and evenalleged Sanborn their purchase;
had would attemptsuch did not know that theknowledge, plaintiffshe

clear,It isto avail of it to his to thethemselves defeat title goods.
then, was notthat his of these circumstancesthe underreceipt goods

him a Hesuch tortious of the same as would rendertaking trespasser.'
had a to hold of until the demandedright thepossession goods plaintiffs

of Indeed,them him. his cestui trustsdutyhis to que (Sanborn’s
himrequired to do so.creditors)

thereto,demand,The and the refusal to accedeplaintiffs’ defendant’s
of goods,a conversion the defendant thebyconstitutedundoubtedly

orhim an of troverand rendered liable to the in actionplaintiffs
claim, didtheydetinue if facts as buttherefor, the are the plaintiffs

himof to anot the nature the so as renderchange takingoriginal
Hill, Chit,note; 161;PI.2 on ditto218,on Torts and 1trespasser.

20;172; Jus-869;2 & 1 Burr.Saund. on PI. Ev. Chitty,Coopers.
;1 109; Davis,v. Wend.Mendell,tice v. 14 B. Monroe 12 Marshall

Ala. 832.Mosher, 431; Puckett,v. v. 12Nash 19 Wend. Prince
toNot the of claim thesatisfied with thebeing validity plaintiffs’

his cestui trustsand to ofgoods, rightsbound thefeeling protect que
this,intherein, the and if he didgive goods; wronghe refused to up
andit an most men of careordinarywas error or mistake such as

wilfulcommit, not an andcommon and was activeintelligence might
refusalah Hisand so does not make him a initio.wrong, trespasser

v, N. H.Jones,him initio. 42did not render a dbtrespasser Taylor
there cited.and authorities34,

12Bigelow,to v. Pick.in referredreply,Mugridge, BowleyTappan
311; Hand, 434;312; Palmer 13 Johns.v. 1 Hill v.Hotailing,Cary

N.Obear, 10 H.30;3 v.Bobínson v. Barb.Dáuchy, Bradley
Vechten,570; 11477; Paigev. 13 Wend. Slade v.French,Boot Van

;21; 125; Howe,2 1 Paigev. Mich. 446 MatterManning,Pierson of
;Hill v.1;Peacock v. 636 Ash v. 307Bhodes, Putnam, MowreyDoug.

8 238.Walsh, Cow.

by the weLadd, facts to be as claimed plaintiffs,J. theSupposing
for theor Sanbornagainstthink maintainthey might trespass replevin

in firsthe came to of them thepossessionthegoods, notwithstanding
enough,And this stands wellmeans of a fraudulent sale.byplace
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the that there real contract of sale betweenupon ground anynever was
the nobound. Sanbornparties acquiredwhich the wereby plaintiffs

in ofrights gone throughthe form a sale which wasbythe'property
with, everyand his first as act of domin-hence as well subsequent
ion ifover it to a so toamounted the defendant electedtrespass,
treat it.

No serious is made the counsel but this wouldby defendant’squestion
;be further,so and it thethat, refusal,is admitted a demand andupon

thisplaintiffs maintain trover or detinue for themight goods against
defendant. But as it not thatthat,it is insisted inasmuch does appear
the fraud, it,defendant a or had ofwas to Sanborn’s knowledgeparty
his cannot asby wrong­from Sanborn betaking assignment regarded
ful, had no and that actiontitle,Sanborn therefore thealthough present
will case,not inlie him. This is the theagainst questionimportant
and if it alone,were to be decided it wouldauthority undoubtedlyupon

Hillpresent Warren, 350,considerable difficulties. See Barrett v. 3
and v. 1 InCush. 536. these two cases the authori­Stanley Gaylord,
ties on collected,both sides of the are and thequestion whole subject
very discussed. New York court outably way,The came one holding
that would not lie a who comes to thetrespass against person posses­
sion of fault on his e.goods delivery, and without an inno­by g.,part,
cent Cowen,bailee J.,of the while the Mas­wrong-doer, dissenting;

Wilde, J.,sachusetts court the contrary,held exactly dissenting.
To maintain aor there must be wrongful taking;trespass replevin,

and the is, whether the the defendant here wasquestion taking by
sense,in a as the At ofwrongful, the timelegal against plaintiffs.

owners,the andassignment the were the absoluteplaintiffs general
were entitled to the immediate of the Thegoods.possession assign-

title,no and no inrightment conferred the defendantpassed upon
of the as the for the obvious reasongoods against plaintiffs,respect

inthat Sanborn had no or title them asright against the plaintiffs
This firstanybody. so,which he could confer the act ofupon being

the defendant over them was inconsistentbyexercised withpossession
inand of the Absolute drawsderogation right.plaintiffs’ ownership

act inIf, then,after it. the defendant’s thepossession taking posses-
with of actualright possessionwas an interference the plaintiffs’sion

inof it was effect a oflegalout their disturbanceownership,growing
constructivetheir possession.

in dominion over thedefendant’s act was!assuming propertyThe
of and none theright,less an invasion the plaintiffs’none the

did not intend a or know that hewrong,a because heless trespass, j
An a must consti-one. encroachment upon legal rightcommittingwas

is of no ac-law,and it is that intentiona familiarwrong;tute legal
man to recover for aby damagein a action one'broughtcount civil

another. lawwith his Theby givespropertyinterferencewrongful
has thesustained,for the he whetherinjurythe plaintiff compensation

Indeed, ofnot. a largesuch or proportionintended injurydefendant
inadver-throughto are doubtless committedland,trespasses, especially
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ortence onmistake, knowledgewithout and withoutwrongful intent,
‘the ofpart the that hishe haswrong-doer right.overstepped

How who,does this differ in that of acase from personprinciple
under a land, en-mistake as theto location of boundaries of histhe
closes a hadpiece of land hasof which the real owner neveradjoining
actual hisit ispossession, and cultivates it in mistaken belief thatthe

?own One wrongact is as the taint of moralundoubtedly free from
as the other. In aboth alike is disturbance of possessionthere aonly

sub-purely in theis,constructive. The that one caseonly distinction
is thisject land, chattel;inwhile other it is a and I do not see thatthe

makes any inmore than if weredifference the interfered withproperty
one case a cow, while in the other it horse.was a

Noble,In v. 13before case of v.cited, theStanley Gaylord, Hyde
494,N. H. is as an doctrine therequoted theauthority sustainingfully

laid down. of lum­v. was owner of aNoble trover theHyde by cargo
ber against another,Noble and deliverywho had and taken thebought
of a underportion of it from itthe whileplaintiff’s bailee transporting
a contract from Massa­and to inHallowell Gardiner in WeymouthMaine
chusetts. Parker,In court, J., says,—the C.of thedelivering opinion
“ The purchase defendants, toby the as theytaking appearpossession
have done, and Theyit as was a conversion.their ownholding property,
received it tothe from to deliverone had nopossession authoritywho
them, ; andunder a insale which to the themvestpurported property
they, by the asundertook it their ownpurchase, property.to control
This was an rightsof inconsistent with theit,overassumption power

plaintiff.of the had no rightthe from one whoPurchasing, property
sell,to and conversion,it a direct act ofuse,to their own isholding

without in itsdemand wasany and refusal: unlawfultheir possession
in makeinception, 'by reason of the want Kenniston toauthorityof

the lawfully,transfer. It is thewhere obtainsonly possessionpartya
that it is to a samenecessary thingshow demand and refusal.” The
in substance in inhas been said this State.several other cases Doty
v. 247;6Hawkins, 169;N. H. N.Jones, H.,v. 30 at p. CooperLovejoy
v. Newman, 339,45 N. H. and authorities cited.

The facts in a demandstated v. Noble that there wasshowHyde
and '.suit;refusal liasbefore the the but that casecommencement of
been to, as State as in otherconstantly jurisdic­referred well in this
tions, to the laid in of Chief Justicepoint broadly down the opinion
Parker, that in favor of atrover without a demand lies of the owner
chattel has itagainst one who come to of bythe possession purchase
from sell;one to ano and it would doubtless behaving right surprise
to the to that law We think itprofession learn such is not the here.

law, satisfactoryis the and and sound.that it rests upon reasons quite
38; Bacon, ;v. 8 2Webb,Parsons v. Fairf. 30­Greenl. StanleyGalvin

;­1v. Cush. and instructiveGaylord, dissenting536­ see the able—­and
Warren, Hill,of in Barrett 3 at 351. But itCowen, J., v.opinion p.

is obvious in v.very that was no the case ofthere conversion Hyde
conversion;unless and thatNoble, takingthe was aoriginal taking
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it wasIf, therefore,was not a conversion it was notunless wrongful.
a and would before troverwrongful, necessarydemand refusal have been

could isbe maintained. But oftaking goods wrong­“whenever the
ful, demand are concurrentand trover without atrespass, replevin,

owner,remedies for the if has immediate possession.”he the ofright
inMetcalf, 545,v. at Wilkinson onJ., citingp.Stanley Gaylord,

176; 22; ; k,7 Johns. 1 Pl. Saund. note.143­ Chit. 47Replevin
That the is decisive of thebeing so, presentdoctrine of v. NobleHyde
case; for, a demand wouldcase,to that trover without lieaccording
here, and of the concurrenttherefore the eithermight bringplaintiffs
remedies, or attrespass their election.replevin,

It is a is voida­that,settled inasmuch as fraudulent saleundoubtedly
ble only, the vendor it of thirdinjury personscannot set aside to the

it,who have itmade under on the that issuppositionexpenditures
And sobinding. a for without notice from the'value,purchaser
vendee, Hill, ;fraudulent will v. 369­a title. 4acquire good GrayGrout

Trull 406; Gerrish, ;v. 16 Mass. v. 15 Mass. 156­Bigelow, Buffington
919; ;Garden,White v. 10 C. B. Root v. 13 Wend.French, 570­ Mowrey­

8Walsh, 238.Cow. But such arises here. The defendantno question
was not a and the fraudu­had made no underpurchaser, expenditures
lent sale. At the in to the couldutmost, his rights respect property
not be Andthan those of an creditor.larger or theattaching judgment
cases all that such thatare, creditor no title will holdacquires against

owner, ;the true M.Green,the v. 15 & W.vendor. Load 216­ Bristol
Wilsmore,v. 1 514; Fleet,B. & 147;C. Van v. 15 Johns.Cleef

575;v. Walsh, French,8 Root 13;Cow. 238­ v. Wend.Mowrey uffing­B­“ton v. 15Gerrish, Mass. An takes the156. assignee thing assigned,!
to allsubject the to which the was Ld.equity original party subject.”

inMansfield, Peacock Rhodes,v. 636.Dougl.
We have not ait to andthought go into minute extendednecessary

discussion of the raised in this The toquestion case. authorities which
reference has been made furnish an and exhaustive review ofample
the whole and examination,all the authorities. From a carefulsubject,
we are to the conclusion thatbrought taking bythe the defendant was
in the of the law and ofeye a disturbance thewrongful, plaintiffs’

and,constructive the factspossession; therefore, that, claimed,upon
the action be maintained.may

Case discharged.


