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that made Manches-dealingas to a oftendingunderstood courseprove
of delivery.ter the place

if therein thatfor defendant theirrightThe counsel the are position
theevidence, thattheto rebutany though slight, tending positionwas

been submittedYork,in New the to havedelivery question oughtwas
and there must be; not,to but we think there wasthe jury

verdiet.on theJudgment

Pierce v. Concord Railroad.

railroad ofand controls theWhere one railroad corporation operates
is tounder a contract which equivalentanother a lease orcoloration

“ of the leasedlease,a the lessee becomes the proprietor”corporation
145, 1, and israilroad, Statutes, sectionvirtue of Generalby chapter

148, 8, forStatutes,under section damageliable General chapter
fire run lessee cor-or from a locomotive saidby bysteamaccruing

the railroad.track of the leasedporation upon

B. ConcordCase, statutes,under the Pierceby againstJoseph the
by firedestroyedRailroad to recover for certain propertyCorporation,

case, itof the of thisfrom a locomotive the defendants. For purposes
de-that the was the owner of certain propertywas agreed plaintiff

writ, the Concord & Portsmouthin the situate on the line ofscribed
; fromRailroad, byin that said was firedestroyedManchester property

&defendants, the Concord Portsmouthlocomotive of the runninga upon
; & Portsmouth Railroad istrack, 7,1870 oper-that ConcordSept. said

defendants, saidundeiva contract between de-and controlled thebyated
Railroad, 26,1862, forMayand & Portsmouth datedConcordfendants

thatother -things,in it is amongwhichninety-nine years, stipulated,
&Concordshall and maintain theConcord Railroad operate“the

this and ofRailroad the continuance of agreement,Portsmouth during
& Portsmouthin all as said Concordthereof,renewalany respects

; dulylaw to do shall all taxes assessedRailroad is by required pay
and shall and save harmless theindemnifysaid corporation,against

all for dam-any<& Railroad from and claimssaid Concord Portsmouth
care, repairs,account of connected with theanything properonages

road,” from entire ofearningsof said and shall theand payoperation
R.,& P. R. and toof said C.$500road thereof to the treasurerthe

$24,500; and in said contract each partystockholders' thereofthe
and and theliabilities,to all of its rightsreserved itself chartered

sued,and &c.sue,to to beliabilitypower
claimed, that werefacts, theythe foregoingThe defendants upon

Rail-of Concord & Portsmouthnot the thenot and are proprietors
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isactiontheunder whichof statutemeaning theroad, within the
brohglit.

this actionif the courtthat ofopinionin theThe agreedparties
;for the defendantsbe renderedmaintained, shouldjudgmentcannot be

and thebemaintained, discharged,shouldif this casebut it can be
reserved.arising werethe questionsfor trial andby jury,-action stand

Hiland, for theMorrison, plaintiff.Little, Stanley

thefor defendants.Chase,Marshall

8 ofsuit section 148Bellows, upon chapterC. This is basedJ.
“ the of everywhich thatStatutes, proprietorsof the General provides
’shall accrue to anyfor all whichdamages per-shall liablerailroad be

or otherany engineor steam from locomotiveson or firebyproperty”road; is, whether the defendant corporationon such the questionand
& Portsmouth Rail-of the Concordis as theregarded proprietorto be

thatof it the latterroad, within the thatmeaning provision, appearing
Railroad,the under ais and controlled Concordbyrailroad operated

for ninety-nine years.lease
of a railroad is de-145, the termsection 1 ofBy chapter proprietors

“ railroad was originallyto which anyfined to include the corporation
hands it thesubsequently assigneesor into hasgranted, passed,whose

forrailroad has been theany mortgaged securityor to whomtrustees
debts, or to whom it been con-mayof and haveany company persons

”; whether the Concord & Portsmoutharises,and theveyed question
has into the hands of the Concord or hasRailroad,Railroad passed

within of thoseit, meaningbeen to theconveyed provisions.
is in this from which it can beThere section inferred thatnothing

make aof absolute title is essential to thecompanya transfer the
of a On the it is that suchcontrary, quiterailroad. clearproprietor

inasmuch asessential, mortgageesabsolute title is not are expressly
included.

think, a forclear,.we byis that lease ninety-nine yearsIt equally
lessees,railroad into the hands of the within thethe passes meaning

is in those terms thatcertainly nothingof this section. There implies
title, and inof there is the ofnothingthe the entire naturevesting

of such anecessitycase that would the transfer.suggestthe
of for injuriesof the a railroad causedliability proprietors byThe

from it to thedutythe owes and topublicits is deducedoperation
influence; it iswithin its andwho come manifest thatmayall persons

it,in androad,of who are of and'possessionthe lessees such operating
revenues, haveit and its the samereceiving dutyas ownerscontrolling

to asand thediligence,to the in carerespect original proprie-public,
thealone and control whoengage persons managetors. The lessees

anomalous to allowand it would be them to avoidroad, altogetherthe
servants,for of theirnegligence byall theresponsibilities alleging

at their wouldthat the end of title terminate.ninety-nine years
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Upon and ofgeneral all statuteprinciples, independent regulations,
lessees would orsuch be liable for bycaused theirinjuries negligence

servants;ofnegligencethe their and inconceivable that legis-it is the
couldlature have to or diminishdesigned liability,take thataway
groundon the that title ofthe the not absolute.lessees was

Redfield, ed.,Judge 610,in vol. 1 of his work on 4thRailways,
It seems to besays, regarded as the orsettled,-that corpora-persons—“

whotions come into the use of a and priv-railway company’s powers
use,are liable forileges their own and alsoacts while suchcontinuing

for the continuation which had beenwrong per-ofpermissively any
suchby or ofpetrated upon others, meanscompany byland-owners

erections, which still remain in the use of their successors.”permanent
Smith,In accordance with that is of 29view the v.doctrine Sprague

421. There,Vt. andSmith two were the firstothers trustees of
and,bonds ofmortgage the Vermont Railroad asCentral Company,

such, took ofpossession 1852,the railroad on first day July,the of
December,and 1852;and it untiloccupied after andoperated during

that time the to in cars ofinjury complained freightof thehappened
Railroad,Centralthe while on the Railroad.H.)Northern (N.

court,The Redfield, J.,C.per held it be well in practiceto settled
decisions,and by that of liable torepeated the railroads arelessees

the same extent as the lessors would tohave been while continuethey
road;the and he also holds that could no doubtoperate there be that.

an intruder into the franchise of a would be liablerailway corporation
while the business in and notconducting way,the same that he could

his own in his defence; the court hold that theseallege wrong and
trustees, thebeing ostensible to towho the beparties appear public

liable;the ofexercising franchise the would also butbecorporation,
it was held that notthey were for on Northernliable an the'injury
Railroad, caused by the of of that whomnegligence road,servants over

defendantsthe had no control.
in Brainerd,So v.Blumenthal 38 Vt. it was held that402, receivers

of railroada court of whilecorporation, theappointed by chancery,
the road as common liable as such tooperating carriers, are passengers

and owners.freight
v. 562,In Old Cu­ sh.Railroad, 10 it was heldColonyLinfield

defendants,thethat who were the n 1 under a fromleaseconstructing
wereoriginalthe liable for !aused tocorporation, damages omittingby

a train,bell at a whilecrossing bya asring running gravel required
—statute, and forthe also other The statutenegligence. required

railroad to a bell on each locomotive on theirevery corporation place
road, to atbe of a at and the courtrung every crossing grade;highway

“that the railroad which washeld leased to the defendants was their
road,” within the of that section.just meaning

Co., 128,In Webbv. The Portland & Kennebec Railroad 57 Maine
defendants used with their cars and the railroad track ofengineswhere

assent,another with their it was that this was defend­company held the
track andvice,ants’ hac therefore nothere was variance.pro
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one railroad has beenThe whereeases indeed are numerousvery
held to transport,it had undertakenliable for to whichgoodsinjuries

had aroad with which itupon anotheralthough the injuries happened
v. NashuaWorcesterbusiness Nashua Lockconnection. Company &

2 Rail­339,R. So is Redfield onR. 48 N. and cited.Co., H. cases
that, ofways the independent275. These cases sustainfully position

of asthe the track anotherstatute, usingone whilerailroad company,
a its ownbycarrier, negligence,common is liable for causedinjuries

So in v.even McCluerthe and not exclusive.where use is temporary
124, the hadwhere defendantsRailroad,Manchester &Lawrence 13 Gray

Branch,& Methuen and runleased of the Railroad theBoston Maine
road,it in held that thetheir it was defendantsconnection with own

at to trans­were for beliable to the Lawrencegoods brought depot
road,ported goodsand defendants’over the Methuen Branch the —the

after were delivered tohaving theybeen at theburned Lawrence' depot
their agent.

Wheeler,In the held9,Barter v. 49 H. where defendantsN.
and for the ofmortgagea as a benefitrailroad trustees underoccupied

andforeclosedbondholders, and had been the railroadthe mortgage
bondholders,and itsold bid in the for was decidedtrustees theby

that theythe for of whilegoodsdefendants were liable the loss were
inso and road common carriers.possession the asoperating
In Co., 35, Bell, J.,Murch v. The 29 N. H. says,—­ConcordRailroad

“ track,a ofBy the railroad of another as theirusing partcorporation
whether or wouldtheycontract mere forby ordinarily,permission,

it assumemany own,their and wouldmake towards thosepurposes,
whom had to as allreceive the dutiesthey agreed passengers resulting

road,from that relation the and be noas to there would privity between
such and of sothe the road used.”passenger proprietors

In of inauthorities, difficulty that,view the we have no holding
under a one & Portsmouthhere,lease like the the Concord Railroad
had into the hands of the within thepassed lessees, meaning of the

in question.provision
It the case fromurgedbe that differsmay present theperhaps ordi-

inasmuchnary cases of from asinjuries arising negligence, the rail-
road is made liable whether is shown or not.negligence

inBut think that no the liabilitywe can make difference of these
act, andlessees. The of the was their itlocomotive wasrunning vol-

ituntary safety: without the ofprecautions endangeredproper prop-
line, if inerty and run locomotivesthe chose to suchalong they con-

dition of «as to the the others to itexpose destruction,property was
law-makers,in the estimation of that shouldthe doproper, they it at

the risk to fullobligedof makebeing asindemnity, assuming, is—
that in such there wasrunning engine necessarilyan aprobable, want

■of due care.
It counsel, that,is to hold theby the defendants’urged defendants,

the must find <fccourt that the Concord Portsmouth Railroad had au-
andto sell all its andthority convey rights andcorporate property, did



594 CLARK ». MANCHESTER. [Hillsborough,

inconcurso sell and cannot; for the weconvey assignedbut reasons
re-bemaythis that aview. think leaseBesides, we are inclined to

thisofclausegarded as a of the othermeaningwithin theconveyance,
conveyanceterm,section. aordinaryIn the of theunderstanding

lease, freehold; nothingisincludes a and therewhich confer amay
in fee.in an estatethe nature limit the term toof the case which would

areIn 2 conveyancesit is that302, originalBlack. Com. laid down
5. Ex­the 3. Grant. 4. Lease.1. Feoffment. 2. Gift.following:

conveyances6. him aschange. byPartition. These all classedare
aat a is317, properlycommon it is on that leasesaid,law: so page

of life,lands for or at will.conveyance years,
kind describedofWe are of the that an action thetherefore opinion

can be sustained these defendants.against
discharged.Case

Clark v. Manchester.

atone year,The in for the defendantscontracted workplaintiff toApril
monthly, at$25 the hismonth, pay$300for and had drawnper or year,

October,whenmonth, untiltreasury,$25the rate of from the cityper
Held, entitledhe washe thatwas without sufficient cause.discharged

labor,andmeruit for workto recover of the acity, upon quantum
his heperiodwhat were worth the wholereasonably duringservices

worked, he had received.deducting what

Assumpsit, W. Clark the commonManchester,Geo.by against upon
counts, and a meruit for work and labor. The plaintiff’squantum

farm, fromwas to for as a on cityclaim recover services laborer the
13,1870, 23 ofto October of same theyear, by employmenttheApril

Cross, to show anagent.the defendants’ The evidence tendedJoseph
$300,a for month.' It thatyear appearedfor oremployment per$25

month,his $25the had drawn at the rate ofpay monthly, perplaintiff
city month,$23.08 last whichfrom the due on thetreasury, excepting

has been for him there ever he left the butready employ,since defendants’
that he was enti-which he declined to receive because he has claimed

October 23,to more. defendants’ employtled The left theplaintiff
; voluntarily,and it a in he left or1870 was whetherquestion dispute

theinstructed jurywas without sufficient cause. The courtdischarged
13,if to a from whetherthey hiringthat found the be for year April

of or andyear,the terms the contract were month perper$25 $300
cause,23,that the Oct. without sufficient hedischargedwasplaintiff

so his werewould be entitled to recover much as services reasonably
hadworked, what heworth the whole he re-during deductingperiod

ofalso the in caseceived, $23.08, opinionand werededucting they


