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so sell and convey ; but for the reasons assigned we cannot concur in
this view. Besides, we are inclined to think that a lease may be re-
garded as a conveyance, within the meaning of the other clause of this
section. In the ordinary understanding of the term, a conveyance
includes a lease, which may confer a freehold; and there is nothing
in the nature of the case which would limit the term to an estate in fee.

In 2 Black. Com. 302, it is laid down that original conveyances are
the following: 1. Feoffment. 2. Gift. 8. Grant. 4. Lease. 5. Ex-
] change. 6. Partition. These are all classed by him as conveyances
at common law: so it is said, on page 817, that a lease is properly a
conveyance of lands for life, years, or at will.

We are therefore of the opinion that an action of the kind described
can be sustained against these defendants.

Case discharged.
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¢1 89 The plaintiff contracted in April to work for the defendants one year, at
$25 per month, or $300 for the year, and had drawn his pay monthly, at
the rate of $25 per month, from the ecity treasury, until October, when
he was discharged without sufficient cause. .Held, that he was entitled
to recover of the city, upon a quantum meruit for work and labor,
what his services were reasonably worth during the whole period he

worked, deducting what he had received.

Assumpsin, by Geo. W. Clark against Manchester, upon the common
counts, and a quantum meruit for work and labor. The plaintifi’s
claim was to recover for services as a laborer on the city farm, from
April 18, 1870, to October 23 of the same year, by the employment of
Joseph Cross, the defendants’ agent. The evidence tended to show an
employment for a year for $300, or $25 per month. ~ It appeared that
the plaintiff’ had drawn his pay monthly, at the rate of $25 per month,
from the city treasury, excepting $23.08 due on the last month, which
has been ready for him there ever since he left the defendants’ employ,but
which he declined to receive because he has claimed that he was enti-
tled to more. The plaintiff left the defendants’ employ October 23,
1870 ; and it was a question in dispute whether he left voluntarily, or
was discharged without sufficient cause. The court instructed the jury
that if they found the hiring to be for a year from April 13, whether
the terms of the contract were $25 per month or $300 per year, and
that the plaintiff was discharged Oct. 23, without sufficient cause, he
would be entitled to recover so much as his services were reasonably
worth during the whole period he worked, deducting what he had re-
ceived, and also deducting the $23.08, in case they were of opinion
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that it was the understanding that the plaintiff should go to the city
treasury and there draw his pay. To this instruction the defendants
excepted, on the ground that all claims were settled and discharged by
payment and acceptance of pay by the plaintiff, at the rate of $25 per
month, up to about October 1 ; that in no event could the plaintiff be
entitled to recover on a quantum meruit for more than the last month’s
work.

The verdiet was for the plaintiff for $109.88, which includes the
$23.08, the jury being of opinion that it was not part of the contract
that the plaintiff should draw his pay at the city treasury.

The case was reserved.

Andrews and Clark ¢ Huse, for the defendants.
Patten and Lord § Sulloway, for the plaintiff.

Saree~T, J.  The jury have found, upon the instructions given them,
that the coniract wai. to work for a year for $300, or at the rate of $25
per month for the wlole year, and that the plaintiff received his $25 per
month up to October, and was turned away, without sufficient cause, at
that time. In other words, the city broke or rescinded its contract
with the plaintiff at tae end of about six months, and after the plain-
tiff had worked through the very best of the season. He had worked
during those months when he could have earned $30 or $35 per month,
whereas for the balance of the year he might not be able to earn more
than $15 or $20 per month.

If he had continued the year out, and had gone every month and
received his $25, that wounld have completed the contract on both sides,
and that sum, by the month for the whole year, would have been pay-
ment in full for his services; yet, when the defendants rescind the con-
fract in the midst of the term, without sufficient cause, they eannot
claim that the payments which have been made, though at the rate per
month stipulated for the whole time, shall be received in full for the
services rendered, if those services were worth much more for that
time than the average for the year.

The contract is to be construed as a whole. It is not $25 per month
for a single month, or for each separate month, or for any number of
months less than the year. The contract being entire, the defendants
cannot break ome part of it and still insist upon the performance of
the other part. When the defendants rescinded the contract, they put it
out of their power to enforce it upon the other party, but the other party
may consider it as rescinded and claim pay just as though it had never
existed, which will be just what he is claiming here, namely, to re-
cover what his services were worth for the time he labored.

The error of the defendants’ counsel in their bricf is in assuming
that here was payment made by the defendants and received by the
plaintiff in full for the services of each month. The defendants cannot
hold the plaintiff to the agreed price per month only in conncetion
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with the other part of the contract, viz., that the employment should
continue at the same rate for the whole year. Where one party to a
special contract, which is executory, refuses to execute any substantial
part of his agrcement, the other party may rescind, if he do so un-

“equivocally and in reasonable time. Webb v. Stone, 24 N. H. 288;

Allen v, Webb, 24 N. H. 278; Weeks v. Robie, 42 N. H. 816, and cases
cNiteI(-iI ;é?anfwtlz, v. Dewey, 3 N. N. 79; Judge of Probate v. Stone, 44

This contract was exccutory, in that it was to be continued for a
year ; and when the defendants broke it in this respect, they cannot hold
the plaintiff bound by the other provisions of it. The plaintiff had the
right to rescind the whole contract, and sue in indebitatus assumpsit to
receive back a consideration paid, or on a quantum meruit to recover
what his services were worth. This is the same form of action as in
Britton v. Turner, 6 N. H. 481,

Judgment on the verdict.

Town & A. v. Hazen,

A conveyed to B alot of land, reserving all the wood and timber stand-
ing and-down thereon, with one year to remove the same. Whatever
wood and timber A cuts and severs from the soil within the year be-
comes his personal property, and remains his property after the year has
expired, although he cannot remove the same after the expiration of
the year without trespassing upon B.

If A, after the expiration of the year, enters upon B’s land without his
consenty and removes this wood, doing no unnecessary damage, he
would only be liable for such actual damage as he caused to the land of
B in removing it. - ,

B has no lien npon the wood because it is thus left upon his laxzid.

A bhas such an interest in and such a right to this wood, under these cir-
cumstances, as that he may maintain trover against B for a conversion
of the same.

The fact that A should demand this wood of B after the expiration of
the year, and B should neglect or refuse to deliver the same, would
not amount to a conversion of the wood by B. ‘

And if, upon the application of A for leave to enter on B’s land, after
the expiration of the year, to remove the wood, B should refuse to give
his consent, and should even forbid his doing so, that would not amount
to a conversion by B.




