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Currier Baker.v.

1859,In tbe a §9,938.73,N. H. Bank recovered forjudgmentSavings
others,& M. and eleven on a promissorythe M. C. W. noteagainst

and the other eleven& M. as defend-signed principal,said M. C. W.by
1859,ants this was satisfied22,as sureties. forjudgmentApril

§1,974.25, F.,the of C. of the sureties;a onby levy property on§
and §421.67, a28, 1859, in the further sum of onApril by levy the

T.,of the 10, 1864,another of sureties. Before Decemberproperty
C;the M. & M. had the balance of saidpaidW. judgment, except-

ing also,§3,500.about Before that five of theday, died,sureties had
and their had settled in the course;estates been insolvent and three

State, onlymore had defendant,left this the theleaving andplaintiff,
M., of sureties,all the the On said 20,1864,within State. December

a bank, theby with the andcompromise M. -the bankplaintiff paid
§3,000 in full thesatisfaction of balance of the thejudgment, plaintiff

§1,800 28,§1,200.and November 1870, B.,M.paying one of the
State,sureties who had left the the §450 apaid as contribu-plaintiff

tion him,towards the amount so andpaid theby plaintiff thereupon
not him forto call on furtheragreed any contribution on the amount

so The defendant has andpaid. paid nothing, this suit is to recover
contribution of him.

It was Mid that in the absence of evidence of(1) validany existing
claim on the of thepart representatives F.,of C. the sum collected of
him would not be reckoned in the basis ofdetermining contribution;

that the settlement and of(2) discharge B. from his for contri-liability
bution to shouldthe have theplaintiff effect,same under the circum-

shown,stances as be to awould in fullgiven payment to theby B. plain-
contribution;tiff of his share of that the defendant(3) was liable to

the thefor contribution' on basis that theplaintiff defendant,plaintiff,
B.,M.,and had beenwith who released thetogether by plaintiff, should

them the burdenbear between of the §3,000equally paying De-paid
20,cember 1864.

David Currier William W.Assumpsit, by against Baker. At the
1859,March of the court of commonterm, for thepleas ofcounty

Concord,the New inMerrimack, Savings Bank, recov-Hampshire
Machine,and execution the &judgment againstered Manchester Oar

IraWorks, Bliss,Hiram John H.Gay,WilburBrown,' Newman,
Baker; Wallace,W. M. JamesFlanders,William LutherGeorge Farley,

DavidFlanders, Currier, 89,906 debt,Charles and forMoore,John P.
$27.73 a forcosts, July 26,1855, $10,000,and note dated signedupon

said Car & Works as and theby Machine eleven otherprincipal,
to said Thisdefendants as with interest.sureties, bank,payable
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judgment was satisfied for 28, 1859,on on1421.67, levyApril by
the of saidproperty andFarley, 22, 1859,on it satis-wasApril
fied for $1,974.25, by on of saidlevy the Charles Flanders.property
The remainder of said judgment was satisfied from the ofproperty
said Car & Machine Works 20, 1864,to Decemberprior except
about the sum §3,500of which saiddue,was then at which time
bank agreed, as a Moore,compromise with said Currier and said to

the sumaccept $3,000of in full satisfaction of remainingthe balance
due on said judgment; and this sum them, $1,800 bywas bypaid —
said $1,200Currier, and 1870,said Onby 28,Moore. November
said Brown saidpaid Currier as a amountcontribution toward the$450
so paid by Currier,said and said call theagreedCurrier not to upon
said forBrown any further the saidcontribution on amount so bypaid
Currier.

« Since the rendition of said and before the commencementjudgment,
of this suit, said Bliss and 1858,have died—said Bliss saidGay about

aboutGay estate;no andleaving said Wallace died about April,1856—
and1859, his estate has saidbeen settled as insolvent. The claim of

bank against his estate was not to Thethe commissioner.presented
said andFarley Charles Flanders have of said ex-died since the levy
ecution on their estates—the said and2,1860,about theFarley April
said Charles Flanders about have been1860—and their estatesApril,
settled as insolvent. The claim of said tobank was not thepresented
commissioner of on nor oninsolvency the estate of the said theFarley,
estate of said Newman,Charles andBrown,Flanders. The said

M-.George Flanders, on and 20,ever since Dec. have resided1864,
and still reside without of Hampshire.the State New

On April 11, 1870, the his action for contributionplaintiff brought
from the defendant the amount him,so and claims thatupon bypaid
he is entitled to recover one half of the him fromamount so paid by
said defendant, with interest from the date of said payment.

It is agreed that Baker,the that said is liableproportion defendant,
to to saidpay Currier be determined the court the above state-by upon
ment of facts.

L, B. forClough, the plaintiff.

By the terms of the note which the saidsaid bank recoveredupon
judgment, the eleven individuals are The decease of saidco-sureties.
Bliss and Gay, estate,no andleaving the of the said Farley,decease
Wallace, and Charles of their asFlanders, and the settlement estate
insolvent, reduces the number of solventsix,co-sureties to since the
sureties must bear burden, as,the in 5 N. H.Henderson v. McDuffee,—
38, it was held that insolvent,when one of the another whosureties is
has paid the debt in a suit third amay, law, moietyat recover of the
of the sum also,paid; ;Parsons on 5242, Story’svol.Contracts, p.
Eq. Jur., vol. 1, 496.sec.

The removal of said from theand M. FlandersBrown, Newman, George
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isState v. N. PLto tlieir 11equivalent insolvency Paige,—Boardman
431,440; so that the said falls the three$3,000 finallyofpayment upon

sureties, Moore, and Baker. should con-remaining viz., Currier, They
368;tribute 11 N. H.Grover,to the Fletcher v.equally payment.

Boardman v. H. N. H. 366.431; Fellows,11 N. Currier v. 27Paige,

S. N forBell, the defendant.

. This a suit at law for can com-being contribution, each besurety
pelled to his ofpay only Wheelock,the Coburnv. 84aliquot part debt.
N. Y. ; ;440 Cowellv. 2 268(7 Fdwards, Bos. & Pul.Tiffany) Story’s
Eq. Jur., ;vol. 1, Lee, ;sec. 436 Browne v. 6 NortonBarn. & Cress. 697
v. 2Coons, ; 752;Seld. N. Mackenzie,40 v. 4Y.) Rogers Yes.(6 Wright
v. Hunter, ;5 Yes. Samuel v. 4 Aikin377;792 Iredell v.Zachery,

*5 Strobh.Peay, 15.
And share,where one surety debt,the whole or than hispays more he

can compel contributions from his co-sureties for the amount heonly
has inpaid ;excess of his share. v. 11 B. Mon. 297Lytle Pope,
Simmons ;v. 805;36 Ala. 92Varnum, ex Fletcher6 Yes.parte Gifford,
v. Grover, 11 ;N. H. 368 366;Currier v. H.Fellows, 27 N. Boardman
v. Page, 11 N. H. 431. And in this State the rule of apportionment
is the same in a suit at as inlaw v. 5 N.equity. Henderson McDuffie,
H. 38.

The suit,in thisplaintiff therefore, can recover for the excessonly
he has paid above his But Brown,share. of tosureties,one the paid
the aplaintiff $450,of andcontribution the to releaseplaintiff agreed
him from This,further contribution. if annot absolute asdischarge
to all the sureties,other was a release of all of contributionexcess
beyond the sum of $450, and allto the asapplied co-sureties as well to
Brown, so far as Currier is Revill,concerned. 6 & M.Nicholsonv. Nev.

4192, ;Ad. & E. v.Stirling 591; Story’s675 3Forester, 1Bligh Eq.
Jur., secs. 477, ;478, note Fletcher v. Grover, ;11 N. H. 368 Miller v.

412;30 704;Yt. v.Sawyer, 2Hodgson Keen AmericanBank v.Hodgson,
Doolittle, ; Newhall,14 Pick. 581;123 Tuckermanv. Mass. v.17 Ward
Johnson, ;13 Stoddard,Mass. 148 v. ;Johns. McCune7 207 v.Rowley Baxter,Belt, 38 281;Mo. Blackburn ;v. 21 208Beall, Md. v.Alford
36 Yt. 158.

If, then, defendant,the Baker, actually or is liable to to hispays pay
co-sureties, Currier,other than an amount thangreater $450, the plain-
tiff having such excess cannot the any-released recover of defendant
thing in excess of the he has or be liable to to hispaid may$450 pay
co-sureties. If loss has occurredany reason of ofby neglectthe Currier
to seasonably the claim forpresent contribution the ofagainst estates

insolvent,those who were such loss must be borne him and be deduct-by
ed from the amount on which he can obtain contribution. Sure-Burge on

;tyship Truelock,387 v. 2 Moll. 31.Onge And the creditoralthough
may not be to hisobliged estate,claimpresent against the insolvent
yet the who hassurety the debt would' v.paid be. McAllister,Sibley
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hold8 N. H. 389. As the court that the sureties out of the State are
in insolvent,same if thenstandingto be considered as the asposition

of the for bean illustration of the rule contribution wouldapplication
debt, interest, $9,933.73 ; Machine—whole amount bywithout paid

$500; $4,537.81.ofWorks, $4,037.81; bank, total,amount discount by
$421.67; ; Brown,Flanders, $1,974.25;hasEarley paid Currier, $1,350

; total, $5,395.02.; Moore, $1,200$450
and of suretiesinsolvent, three the otherFarley remainingbeing
balance, byout of the afterState,the the sumsbeing deducting paid
$871.67, be sharedBrown, wit,and to mustFai’ley being $4,524.25,

or thefour are ofthe sureties who were within theby jurisdiction'
Currier, each,Moore, Baker,andcourt, Flanders, wit, by—to—C.

$218.94;;has $843.19C. Flanders$1,131.06. Currier,over-paid
the otherMoore, $68.93; $1,131.06, to be toBakertotal, paid by

sureties.
col-share todebt,Each thus his of the and ableequal bepays may
willfrom the others who are And courtlect contribution absent. the

Cheever,theenforce this to of suits. v.multiplicityrule prevent Walker
35 N.H. 339. _

Brown from anyCurrier released excess of contributionhaving
sureties,as so$450, a release to ofabove that each otheroperates the

re­is of of beconcerned, any mayfar as he excess contribution that
If, on amountsthen,$450.above of the severalquired adjustment

tois Bakerthere contribution tosureties, any bythese bebypaid paid
iii cannotexceedingof the the whole,co-súreties Currierany $450

is,suitthat sum. Its in thisany exceedingenforce contribution effect
to ofif Baker contribute sum inthat, any $450is excessrequired

him, thehave toto of the who the fromrightsureties collectany
$450toBaker in thecannot excess ofanythingplaintiff require pay

; re­any mayto of the sureties and as bethat he have to hemay pay
Moore,$68.93to C. and CurrierFlanders,to toquired pay $843.19

fact,this suit. in theCurrier,recover in assumesnothing paymentcan
in ex­all be of of suretiesmay required anyof contributions that the

JRavens-­Estate, ;$450. 1 Md. Cli. Decis. Tarr v.cess of 80Wheeler'’s
croft, 12 Gratt. 642.(Ya.)

theto onIn sums be interest must be castpaid,theapportioning
andsureties to the of writ,sums the date thebyseveral paid plaintiff’s

as of thatmade date.the apportionment

fromsureties,J. amount to bankThe whole the theLadd, paid by
has taken$5,395.92.is All the of this sum thatfirst,the adjustment

is the Brown to theby plaintiff,the suretiesamong paymentplace
theand at out of;of and Brown is was thatCurrier, now, time,$450

State.
of thein five1859,Since the was renderedjudgmentoriginal

Wallace,sureties, Bliss, Flanders,Charles andGaynamely, Farley,
more,died, insolvent;and have as threehave their estates been settled

and M. theGeo. had leftNewman, Flanders,namely, Brown, .State
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before commencement of this suit, three,the but Cur-leaving namely,
rier, Baker, and and the theMoore, living within whenjurisdiction
suit was commenced.

here,Two of the notparties Charles Flandersrepresented namely,
and Moore, have more than their of the Butpaid debt.proportion

levy,the by $1,974.25,which Charles Flanders was tocompelled pay
22, 1859, ;was made more than andApril thirteen he diedyears ago

aabout year afterwards, is,that and hasyearstwelve his estateago,
been settled. circumstances,Under these ofin the absence thatproof
a valid claim for contribution exists in of hisfavor legal representa­
tives, we shall assume that there is none. Should it madebe to ap­
pear that faet is itotherwise,the would that sumbe theproper paid

himby should reckoned out,be into the But itadjustment. leaving
we have toonly consider the of this and defendant asrights plaintiff

$3,000,the lastrespects ofpayment bymade the and Mooreplaintiff
20,Dec. 1864. was,Brown at the commencement of suitthe

and at the time of ofthe out the andpayment, State, the plaintiff
was not bound himto follow before thecalling sureties whoupon
were within the for Paige,State contribution. v.Boardman 11 H.N.
431.

What was the of theeffect of and$450,Brown thepayment by
agreement by the not call himplaintiff thereupon anyto on for further
contribution on the amount hadhe We think itspaid? effect, so far
as the other are concerned,sureties must be the same asregarded

he had in fullthough the amountpaid of contribution due the plaintiff
from him. This was Brown;its effect between andclearly Currier it
was an adjustment and which thecompromise claim was extin-by
guished, same as it hadprecisely thoughthe been and see nowepaid;
reason thewhy same effect should not be asit, thegiven regards other
sureties, that it had as between the themselves.parties

The payment $3,000of was not untilmade afterlong the death of
Bliss, Gay, Flanders,Charles and andFarley, Wallace, after their es-
tates had settled insolvent.been as It was no more incumbent on
one than another of sureties, liable,the who still remained to thepay

and estates;debt his claim onto the commissioner those andpresent
thinkwe those estates are not to be taken into inaccount the adjust-

ment tonow be made.
basis, then,The which the isamount the entitledupon plaintiff to
inrecover this suit to reckoned,is be becomes and It isplain simple.

by that there were four bound to theconsidering carry burdenpersons
of $3,000 them,thepaying Currier, Baker,betweenequally namely,
Moore, and $750.Brown. This would make the share of each Cur-

$1,800; share,rier hispaid $750,deduct there isproportionate left,
which is to$1,050, he entitled recover of contributionby way from

those who have not shares.theirpaid
But we to halfare that he has one of this sumconsider received

from Brown, because, concerned,far as areso the other sureties his
ofrelease Brown was to and this leaves the otherequivalent payment;
VOL. li. 40
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half, |525,or as the sunsfrom the time of thewith interest payment,
for which againsthe is to have the defendant.judgment

It claim againstbe that a release hismay byremarked one ofsurety
dis­counsel, toeffect,another as arguedhas not the defendant’sbythe

amountall fromcharge the other sureties demand for aany greatér
Itthan with.the sum in satisfaction from the one settledaccepted

fromto suretiessimply release theoperates, like a otherpayment,
Hodgsontheir toto make share soliability adjusted.theupcontribute

The; ques­v. 2 v. N. 368.Keen Fletcher 11 H.Hodgson, Grover,704­
bytion is of of of the suretiesnot as effect the onedischargeto the

au­Thethe of the debt.creditor others to theliabilitytheupon pay
1 Story’sthorities be found in notes tomaythis collectedsubjectupon

Jur.,Eq. 495, etsec. seq.
and sat-'It is this notquite may be asprobable adjustment complete

allwherebybyas been attainable a bill inisfactory equity,would have
broughtthe be beenand all interests to affected should haveparties the

resultcourt;the the otherbut,before facts we noupon agreed, see
but we have arrived.that at whichpossible

State, re-orIt is Brownobvious that in case remains thewithout
withthe to settleinsolvent,turns and defendant bebecomes liablemay

to contri-that there are but threeMoore the basis sureties liableupon
as to the; risebution and tomight givesuch a result further question

Brownof his for contribution Butover toliability Moore.plaintiff"
orbe Moore the defendant tomay jurisdiction,followed anotherby

Theseithis or be suit.collected, mayand share withoutadjustedbe
suit.no to in thisare which see way againstwecontingencies provide

taken, it defendantIn is theview that can be thatany very plain
have; Moore, mightno for the assuffers well aslegal wrong plaintiff,

him on personsthe basis but threerecovered contribution thatagainst
$1,000 insteadhis;were that share would haveliable and in event been

the$750,of been reduced the betweenbyto which it has adjustment
and Brown.plaintiff

■ there is to plaintiffto be for theAccording agreement, judgmentthe
under-$525,for of isand interest from the time the payment, which

20.1864,stood to be Dec.


