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In tomightsuch case the defendant have been andready willing
do,do all he and as theagreed strongto the case would stand as

case of Lane Shackford,v. it held that couldwhere was the plaintiff
not recover back on a contract for the land till themoney paid sale of
defendant had refused or disabled himself to execute his of thepart
contract.

contract,When the defendant thus to hisperformrefuses of thepart
then the moneyrecover back has towards theplaintiff may he paid
land; and thehere, when defendant had to his partrefused perform
of the contract, services,recover for hisplaintiff might equiv­paythe

185;alent to Goodrich,their in Hamvalue v. N. H. Roun­money. 37 ­
v. ;dy 49 N. H. 526­ v.Thatcher, Miller 41 N. H. 84.Tobie,

Verdict set aside.

Lamprey.Bell v.

The statute of limitations claim,runs thea unless debtor is bothagainst
absent from and ofout theresiding State.

He may have his residence State,out of the be inlegal and yet present
the State within the of thatmeaning provision.

During ofevery absence the State,debtor from the whether temporary
or permanent, which is such cannot, same,that the creditor theduring
make servicelegal upon him, the statute of limitations will not run.

But return to orduring any debtor,in thepresence of the whetherState
permanent or the creditor,with thetemporary, of or so openknowledge
and ofnotorious, him,and such continuance as to amount to notice to
and such that the creditor have obtainedmight, by ordinary diligence,
service him, ofthe statute notupon limitations will run.

To a of inplea State,in another thedischarge insolvency re-plaintiff
thatplied the defendant incommitted to hisswearingperjury schedule;

and, also, that awithin before his and andyear filing petition, being know-
insolvent,himself toing moneybe in andpart, borrowedpaid, preexisting

anddebts and he ofliabilities, that the assent creditorsprocured to his
consideration,aby and made andischarge pecuniary assignment and

transfer in inof of fraud ofcontemplation insolvencyproperty, creditors,
demurrer, held, bad,that these were&e.; upon replications because——

time, circumstances,did notthey when,andspecify place, persons, -where,
whom, under,with and and in withconnection which the acts charged

were committed and done.
is,the arule that demurrer isgeneralWhile where interposed, judg-

ment must be rendered the iswhose firstagainst foundparty pleading
defective, substance,to in as alldefects defectsapplies only of—this
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form, as and areduplicity by plead-snob waived and curedsurplusage,
over.ing

thea inalso be substantial defect the lineIt must of in whichpleadings
hasis and not ininterposed,demurrer some other line of whichpleading

fact,in an of orissue defect appearedresulted some that havemight
had the been different.pleading

another,Action, John S. against Ebenezer andby Lamprey Peaslee
monthsHaverhill, Mass., 7,a note dated July 1857, twoon payable

to of saidEitts,date theJoseph Haverhill, plaintiff'after who is still
the28,Writ dated Eeb. 1870.in interest. Lamprey pleaded, first,—

issue; Massa-second, a under the laws ofdischarge insolventgeneral
; third,and the ofstatute other pleadingschusetts limitations. The
follows, theas formal werewere Theomitting parts: replications

de-10,1871. 1. thefiled Eeb. The whenplaintiff says, at the time
Eitts, theandmade delivered said 7,fendant note to1857)(July

an EittsH.,was inhabitant and citizen of anddefendant N.Plaistow,
norinsolvency,debt againstdid not the inprove Lamprey’s estate

of said statuteto his virtuedischarge,assent and saidby proceedings
in2.alleged.said before hisLamprey, the ofplea petitionin filing
tomade intenta fraudulent transfer of hisinsolvency, withproperty,

Lam-creditors,Lis 3.to section 87 said laws.contrarydefraud of
a dis-in ofcontemplation becoming obtaininginsolvent and ofprey,

transfers,assignments,made and his propertyofcharge, conveyances
of sectioncreditors,some of his tofor the purpose preferring contrary

“as it tothird, alleges88. 4. Same the toexcept preventbepurpose
to his 5. and re-comingfrom fromassignees.”it was absentLamprey

writ,of the State the3, 1859,out from to the date ofAugustsiding
and, absence,of said did withinexclusive sixpromise years.

19,1871: wilfullyAdditional filed Oct. 6. sworereplications, Lamprey
toto schedule of a saidfact, contrarythe materialfalsely property, being
beingwithin one before theyearact. 7. of hisLamprey, filing petition,

insolvent, and and himselfreasonable sufficient cause to believehaving
in ofso, borrowed liabilitiesdebts andpaid part money, preexisting

behalf,to said act. 8. inor some hishis, contrary Lamprey, person
the assent of creditors to his con-adischarge byprocured pecuniary

to said 9. of be-sideration, act. incontrary Lamprey, contemplation
insolvent, and of his aobtaining madecoming discharge, payment,

ofand transfer his to its distributedbeingproperty, preventpledge,
ofthe insolvent laws in hispaymentunder debts.

to first five says,the 1. The'Rejoinders replications: defendant —■
debt,did said filingEitts and assent to his 2. Afterprove discharge.

did of histhe not ahis defendant make transferpetition, fraudulent
didintent to defraud his 3.with creditors. The defendantproperty

not, discharge,in of becoming insolvent and acontemplation obtaining
fortransfers, andassignments, of hisconveyancesmake property,

his said act.the of some of topreferring creditors, contrarypurpose
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“third,4. to same from.*neas the nor thepreventexcept purpose,
was from andto his 5. The defendant not absentcoming assignee.”

and did not within sixout of the State asresiding alleged, promise
ofexclusive saidyears, absence.

to the the sixth : the plaintiffDemurrers last four replications: —To
where,has not or in whatwhen, tribunal,set forth before what or pro-

what or as oror in to whatceedings, particular propertyparticular,
fact, the To the seventh: doesfalsely.defendant swore the plaintiff

paidnot whomwhen, where,state or to the defendant borrowedany
liabilities, amount ormoney, debts or or the the nature ofpreexisting

the itdebts and To the : because is ineighth ambiguous,liabilities.
behalf,forth some in hissetting that or thepersonLamprey, procured

when,didassent, it, where,and not nor nor nordoes state which what
itperson it, by assent,or that such the con-procured person procured

nivance, or nor what assentLamprey,inducement of creditor’s was
consideration, norprocured, nor what that it was fraudu-by pecuniary

lently To ninth: it does not stateprocured. when, where,the or to
whom ordefendant made of hisany transferpledge,payment, prop-
erty for kind northe nor what what amount ofalleged,purpose prop-
erty, nor was fraudulent.that the or transfer To all:pledge they set
forth manor,informal,the in so and uncertain a thatcharges general,
the factsdefendant cannot know what the willparticular plaintiff try
to prove, and, defendant cannot be totherefore, the prepared disprove
or answer them.

The then of demurrer to theplaintiff suggested grounds aspleas
follows: 1. The do not state where the defendantpleas lived when he

2.signed the Nor that the debts from whichnote. Lamprey sought
by said to be were contracted heproceedings discharged while was an
inhabitant of 3. The secondMassachusetts. states the effectplea of
Fitts’s anthe assent to the to bedischarge agreement that Lam-signing

note,said and aprey on waiver of allmight dischargedbe objections
thereto, law,his had no such in norwhen assent effect effect at allany
on the facts 4. The are double: They allege, 1,appearing. pleas —

debt;that Fitts that that2,the he shouldproved agreed beLamprey
that the character Of the debt was such that itdischarged; 3, was dis-

or ofcharged allegationswithout assent.—5. The the secondproof plea,
“ * *after he wasbythe words forcé of said proceedings, wholly

estate,”all liisdischarged againstfrom debts areproved surplusage,
and of of the 6.incorrect in their statement the effect Thedischarge.

third as of andallegations of the to the effect the assent of theplea,
incorrect;on and anddebtsdischarge, except are'surplusage,proved,

so are the that Fitts assented to the 7.allegations discharge. The
it from that said notepleas bad,are because them was oneappears

of a class of debts from the of said court.jurisdictionexempt
To the of the statute of the defendantlimitations,support plea

offered his as follows:testimony, substantiallyown
“ WasState,of at most ofMay 4,1858.Moved out the Plaistow

the till November, making bricks. Boardedfollowing 1858,summer,
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1860,January,there, Then,there till abouteveryand was night.
con-Statein From 1860 1863 and out of thewas to was.inGeorgia.

1861,In In in State considerable.no business then. thewasstantly.
Inoccasionally.1864-65,In more or In not1862-63, less. much—

London-Derryall in and1864-68, time,about my nights,except,
1866-70,InSometimes staid or four at a time.threederry. nights

in sum-in the in half the daysState. Was Plaistow oneconstantly
togonotI didand one third in winter. a thatmer, Hardly day

halfoneStateFrom 1868 was in thePlaistow. to the timepresent
attimberPlaistow;Was in andthe brick business at woodmy time.

Hooksett, Hamp-Windham, Manchester, Auburn,Derry, Londonderry,
havemayand of townsstead, Boston,New Dunbarton. Some these
look-usually1868. tobeen finished before When went Plaistow was

Sandown, andNewton, Danville,wood, and andfor would toing go
homecomewith sister at Plaistow. If had time wouldmyoften dine

Londonderry,to Had in andboarding Derrydinner. regular places
there.1863 thenfrom fall to fall of 1866. wasonlyof businessMy

in adaystwoa in Windham. Was not homenearly yearBoarded
halfaandtwoweek, Lived most of the time aboutSundays.except

Plaistow.frombusiness,Plaistow and one and a halfmiles from
trainfirsttrain,it in and I in theWhen I home was the last leftcame

home,I did dine atmonths when notthe next There weremorning.
MarchtillAll business was in NewmySundays. Hampshireexcept

ofMass.,I4, partsince time have been at1869, Georgetown,which
andLondonderry,inthe were Derry,time. The permanent places

1863-fall ofof fromWindham. In the other towns had mengangs
brick, timber,my I in coal,70. have been thedischargeSince

withhomebusiness, and a Myand little.wood, grain, farmingpotato
has in since 1860.”family been Haverhillmy

theand askedimmaterial,The to this evidence asobjectedplaintiff
didto rule that it not thecourt support plea.

reserved.of arising foregoingThe law the case werequestions upon

C. U. Bell and for theHatch, plaintiff.

Small, for the defendant.

J. a note datedThe suit is foundedSargent, plaintiff’s upon
Mass.,Haverhill, 7, 1857; dated 1870. Said28,writJuly February

Fitts, ofwas the and tosigned by defendant,note made Josephpayable
Haverhill,said who is the in interest. pleaded,—plaintiff Lamprey

second,first, issue;the under insolvent lawsgeneral a thedischarge
; third,andof Massachusetts the statute of limitations.

The thegeneral insolvency,issue was To the injoined. discharge
first four to all of which defendant re-filed theplaintiff replications;

arises heroissues Nowhich werejoined, tendering joined. question
these The afterwards filed four other replicationsupon pleas. plaintiff
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to each ofthis in to which the defend-discharge insolvency,ofplea
;ant and thusdemurred the raised are before us.questions

To the of the of thelimitations,defendant’s statuteplea plaintiff
has the defendant was absent from and out of theresidingthatreplied

and,State exclusive of1, 1859, writ,from to the date of theAugust
such absence, did within six The defendant thatpromise years. rejoins
he didwas not from and out State andalleged,absent of the asresiding
not six such andpromise yearswithin exclusive of tendersabsence,
this isissue, which joined.

One of issue,facts then in which is found thedirectly bythe to be
is, whether,jury, the time the was absentduring defendantspecified,

from and out of State. this issue evidenceresiding the certainUpon
was immaterial,whichoffered,to the as and asked theplaintiff objected
court to itexclude as not testi-the The defendantsupporting plea.

Haverhill,fies that Massachusetts,since 1860 his has inresidedfamily
and his has been with his But alsotestimonyhome there thefamily.
tends to show that he has in in State muchbeen business thisopenly
of the 1860,time since and that and inhe has boarded remained the
State most of the time for several thatyears within period.

Is that ? isor,evidence material a man’s residence and inpresence,
law,ofcontemplation for all where his is andonly homepurposes

where his resides ? Hisfamily residence forlegal many purposes,—
such as taxes, settlement,certain andpaying a ofvoting, acquiring —is
course ordinarily where his But to thefamily resides. statuteprevent
of from claim,limitations aagainst the defendant must notrunning
only of be,reside out the butState, fact,he must also in absent from
the State. If State,he reside in the inthen, mayhe fact bethough
absent it,from yet service can be made or aby leaving summonscopies
at his abode; so, if State, is,of and he of the thatplace reside out have
a legal else,residence somewhere he bemay notwithstanding present
in the thatState, so service of could be madepersonal process upon
him just as as hewell resided Hence the ofthough here. wording
the Stats.,statute­—­Gen. ch. sec. the202, that,8­—­and torequirement

of fromthe statute limitations the must beprevent running, defendant
both and v. Cutts,absent from out ofresiding the State. Gilman 23

; 348;N. H. Kimball, 482;C. N. H. v. N. H.376­ S. 27 Kendrick 33
Cole,Ward v. N. H. 452, ;and S. as v. 38 N. H.C., Howe,Ward 35­32

Brown v. Rollins, 44 N. H. 446.
The is that the defendant absentreplication was from and outresiding

1, 1859,of the State from to ofAugust the date the writ. The evi-
1,November, 1858,dence tends to show that from to January 1860,

the indefendant was so that no could be madeGeorgia, service well on
here,him is tosince his residence have beenlegal admitted'especially

Massachusetts;in and this covers a the time is coveredpart of which
by the That time of must incourse be excluded theplea. computation

“the six I inof From 1860 to 1863 and out of the Stateyears. was
** * 1868,1864From to about all timeconstantly. exceptmy

in andnights staid three or fourDerry sometimesLondonderry;
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* **1870, in State1866 to theconstantlya Fromat time.nights
1868 toto Plaistow. From presenta I did not gothathardly day

in brick businesstime, half time. Was themyin State onewas the
Windham, Man­Plaistow; Londonderry,timber at Derry,at and-wood

and Dunbarton.Boston,Hooksett, Newchester, Auburn, Hampstead,
* * * Londonderry,in andboarding places DerryHad regular

Board­business was then there.only1866. Myfrom fall of 1863 to
week,aWas not two indaysin Windham. homeed anearly year

* ** I did not dineThere were months whenexcept Sundays.
was in Newmy HampshireAll businesshome, Sundays.at except

in London­4, Derry,wereplacesThe permanenttill March 1869.
fallfromtowns had of menIn the other gangsand Windham.derry,

”of 1863 to 1870.­
of it the decisionevidence, bythis judgingshould fromWe conclude

of formerthe446,N. H. where the substancein Brown v. 44Rollins,
residenceit would not showstated, any legalthat whiledecisions is

State,from thethat was not absentin it show heState,the yet might
afornotoriouslyandwas, fact, presentin publicly,but that he openly,

; that he hadthat, propertyand not butonlyof the timelarge portion
made, bysecuredhere, and the debthave beenso that service might

hisall of asattachment, thoughthe timeduring nearlyas welljust
State.had in theresidence been

others, asand suchcited,authorities beforeof theThe substance
359,Blunt,Little v. 16 Pick.121, Dwight3 N. H.Felt,v.Shapley

Shearer, v. Crown­427,6515, Grayv.Mass. TurnerClark, Byrnev. 7
Paine v.464, andinshield, 263, Hunt,v. 10 Johns.1 FowlerPick.

them, is, that306, cited, as understandand cases weN. H.Drew, 44
orresidencelegalnot thedoes depend uponabsence or presencethe

tem­State,absence from the whetherthat everyofdomicil the party;
theduringsuch that the creditor cannototherwise, which isorporary

deducted,is and not reckonedhim, to beservicemake legal uponsame
is a bar.whether the statutein determiningsix years,a of theas part

of insettled, that return toany presencewellequallyAnd it seems
with knowl­or the plaintiff’stemporary,State, permanentthis whether

as to amountand of such continuanceand notoriousor so openedge,
might, by ordinarythat theand such plaintiffnotice to the plaintiff,to

him, as a partwill be reckonedservice uponobtainedhavediligence,
limitationsstatute ofof which theat the expirationof the six years,

a claim.an actiona to uponbarbecomes
cases,the thisof the doctrine ofin our statementIf correctwe are
the issueasmaterial, bearing uponandall competentwasevidence

limitations.statute ofthejoined upon
- ?foundedwellthe replicationsto plaintiff’sdemurrersWere the

“that Lam-is the sixthtois demurred replication,first one thatThe
materialof aschedule property, beingto the“falselysworewilfullyprey

“ not set forththat the hasDemurrer, plaintiffto said act.”contraryfact,
or inintribunal, or what proceedings,where, whator beforewhen,

defendantor thefact,propertyor as to what particularwhat particular,
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“ beforeyearwithin onefalsely."swore Seventh Lamprey,replication.
andreasonableinsolvent, and havingthe of hisfiling petition, being

money,in borrowedsufficient to so, partcause believe himself paid
Demur­to said act.”his, contrarydebts and ofpreexisting liabilities

rer, whom the defend­when, where,that the todoes not state or“plaintiff
liabilities, theor orant debtsborrowedpaid any money, preexisting

amount or and liabilities.” Eighththe nature of the debts replication.
“ of cred­assentbehalf,his theor some inLamprey, procuredperson

contrary to saidconsideration,itors to his abydischarge pecuniary
settingact.” in forth thatDemurrer, Lamprey,that “it is ambiguous,

or not stateassent,some in and doeshis theperson behalf, procured
orwhen, it,it,which did nor where, procurednor nor what person

assent, connivance,that inducementsuch it ortheperson procured by
of whatnor by pe­nor what creditor’s assent wasLamprey, procured,

Ninthconsideration, nor thatcuniary fraudulentlyit was procured.”
“ insolvent, andin ofreplication. becomingLamprey, contemplation

of transfer ofobtaining his a andmadedischarge, payment, pledge,
laws,his insolventto its distxibuted under theproperty prevent being

“ when,in of lxis it xxotstatepayment Demurrer,debts.” that does
where, or to whom or trans­anythe defendant made paymeixt, pledge,
fer of his kindfor the nor wlxat nor whatproperty purpose alleged,
axnouixtof ornor that the transfer was fraudulent.”property, pledge

for,think taken,We tlxese all it is heldthoughdemurrers are well
“that a fraudgeneral bythat a was theplea obtained-by plaintiffdeed

and thatCh. Pl. andmisrepresentation” *537),was sufficient (1
“awhere release that it waswas thepleaded might replyplaintiff

fraud,”obtained duress toby or and it was not considei’ed necessary
;state the Holcomb,of the Ch. Pl. 582­ Hoitt v. 23particulars fraud (1

N. H. 535; Steele,v. 13 N. H. there the fraud isWebb because230),
single release,conihxed to a a deed or afact—the ofsingle signing

; York,which is and in thatyet it is also lioldcn Newpleaded specified
law,where the defendaxxt a under the State insolventpleaded discharge

aixd the on dis­forth all the which theplaintiff replied, groundssetting
act,act,is made void in words the oxxdemurrercharge by the the of

hold,the mustwas hold bad. And that thereplication plaintiff specify
the fraud on to to set aside the dis­particular which he means rely

v. Heermance,Service 2 Johns. 96.charge.
That case was as will be seenvery bymuch like the exaxn-px’eseixt,

ining the causes of demurrer to the as thex’e contained.replicatiorxs,
fraud inThere were soxne five each orchargingreplications, perjury

terms, in that no ofgeneral case,as this with demurrers specifications
intime, and much as this case.circumstances ai-eplace, given,persons,

bad,The is for itcourt, clearly,in the replicationTheopinion, say,—“
fraud in the dis-does not state or obtainingwlxex'einthere was perjury

the factThe to hischarge. lay finger upon particularplaintiff ought
or fraud oxi defendant caxineverwhich he means to otherwise therely;
know what he is to repel.”

in Brereton v. 1 was a case under theHull, 75,So Denio which
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general act, it was ofheld that a to a dis-bankrupt replication plea
charge, under act,the must fraudstate what act ofbankrupt particular
the defendant has also a ofcommitted, allegedthedescription property
to transferred,have been itas kind and to wasto and whomquality,
conveyed, and, in case of unlawful creditors werewhatpreferences,

inpreferred, order that the of thedefendant bomay fairly appraised
proof he is to meet on the in aBronson, J., assigningtrial. And C.
reason for this rule, says, If the knows there wereplaintiff anythat—“
unlawful preferences, in of he can specifycontemplation bankruptcy,
what in If has this isparticular they were. he no such knowledge,
then a mere fishing suit, which no encouragement.”deserves

In Willington Stearns,v. 1 a defend­500,Pick. that thereplication
ant swore in oath,the withoutfalsely taking debtor’spoor specifying
in what he for and Beanswore was bad seefalsely, uncertainty;held
v. Farnam, Robinson,6 itPick. 269. In Bank v. 2 H. was130,N.
held ifthat to a general the omits toplea of performance replication
assign any isparticular breach, it bad on demurrer.special

But we have incases nearer still to the our own re-one before us
In v.ports. Locke, 141,18 a indischargeWeld N. H. the wasplea

defendant, inbankruptcy, under the act of that ob-1841, replication,—
histaining fraud, of.discharge, was of and the wilful conceal-guilty

ment of his and of theproperty rights denyingproperty. Rejoinder,
fraud concealment;and wilful demurred. replica-and the Theplaintiff
tion was hold bad. of andThe defect was held to be curedduplicity

over;waived defect,but that did forthby pleading the it not set the
fraudparticular which theupon discharge,the relied to defeatplaintiff

was held fatal. hadTo be of 18-41 asure, the actgeneral bankrupt
that aprovision the defendant must in andwriting,have notice speci-

Parker,fication of infraud,the before trial. C. theJ., givingthe
in case,that toopinion accordingthe aresays, proceedingsWhere—“

the ofcourse thatlaw,the common the mode of noticegivingproper ”and is in and hespecification to aver matter the replication;the
adds, matter,would seem of whichthat an averment the specific—“It
is fraud,to suchsupposed the would be without arequisiteconstitute

in the act.” This held be a defect in substance.provision was to
The same inwaywas in the same Rand v.question decided Upham,

;22 N. 39,H. where held for reasonthe was bad the samereplication
and the same in in v. East­had also been same wayheld the Lampson
man, interm,Grafton which is cited ascounty, 1847, authorityDec.
Rand v. 22 N. H. 40. all made underThese decisions wereUpham,
the general law, notice and ofspecificationwhichbankrupt required

trial;the fraud to this onlybe to the before but wasgiven defendant
what, Parker, intimates,as C. beenJ., necessary,would haverequiring
to ordinary law,the rules of at common withoutaccording pleading

any such inrequirement the act.
So in that the rule isMassachusetts the show sameprecedents

Sullivan v. aapplied. Hunt, promis-5 Allen 124. suit was uponThe
sory that thePlea,note. in insolvency.discharge Replication,
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months beforesixdefendant,invalid because the withinwasdischarge
insolvent, and reasonable&c., havinghis beingtime of filing petition,the

inPool,so, pay-to Franklinto himself oneconveyedcause believe
debt, ofof the valueaof a preexisting wagonment or part payment

thus a of the particulardollars: showing specificationabout forty
alsoconveyed, andvalue, fraudulentlyand its was thuswhichproperty

it conveyed.name of the to whom wasof the person
to theauthorities, we think the demurrersthe of theseweightUpon

thesustained; for all standthey uponfour last must bereplications
first allegingare different,same theground, though replications —the

conduct, &c.false and the others fraudulentswearing,
bad, wellBut the are and the demurrersthough replicationsplaintiff’s

forand lookfurther,thattaken, the claims we mustyet goplaintiff
theother faults in and render against partythe pleadings, judgment

withthe and this is the rulemaking unquestionably,first mistake:
ofall defectssubstance,some limitations. It must be a defect in as

668;1 Pl.form and cured over. Ch.byare waivedmerely pleading
279;; Osborn,N. H. 415­ v. 28 N. H.Eaton, Clag­Morse v. 23 Berry ­
direct lineSimes,v. N. H. 29. It must also a in the31 be defectgett

mightof the as are and not a defect whichthey constituted,pleadings,
them, different fromhave aiisen had the or of beenanypleadings,

Penton,Davies v. 6 Barn. & 216.theywhat are. Cress.
differ­There are two of the indischarge insolvency,different pleas

in and theonly and both to the sameing form, referring proceedings
same and find that the sec­We have examined thesedischarge. pleas,

think,ond one and the first one wealleges distinctly, sufficiently,
other, in suit wasnot so as the that this debt herethough plainly

in The hasbefore the insolvent court Massachusetts. plaintiff’proved
;them,.for but,not indemurred to or either of reasonanythese pleas,

his first theto has stated that at the time whenthesereplication pleas,
note, Plaistow,defendant said was an inhabitant of&c.,made he

“ estateH.,N. and that Fitts olidnot the debt againstprove Lamprey’s
in nor his virtue of saiddischarge, byassent to proceedingsinsolvency,
and said in thatstatute said The defendantalleged.” rejoinsplea
‘e did andFitts said estate inagainst insolvency,debtprove Lamprey’s

&c.;that did and this is issuehe assent to his thedischarge,” joined.
In it Lam-second, third,the and fourth is thatallegedreplications,

his in a transfer ofbefore made fraudulentprey, petition insolvency,
creditors,his &c.,and some of hisfraudulently preferredproperty,

either of void.' The rejoinderswhich acts would make the discharge
to and ofthese said fraudulent transfersreplications deny preferences

examination,and on we findcreditors, issues are each.joined Upon
fourth, allsecond, third,that these and havereplications, —would—the

sixth, seventh,bad thatdemurrer,been for the same reasons theupon
and ninth held to defective. But noeighth, questionshave been be

are raised here in relation to them.
Haverhill, Mass., 7, 1857,The claim in suit is a note dated July

to or and the defendant. Theorder,Fittspayable Joseph signed by
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pleas that, since,atallege the note, before,date of and everlongthe
Haverhill,said was,Pitts and is, an of saidinhabitant and resident

Mass.; and that holderbeen,he has andalways is,and still the owner
of note;the that said to benote andMassachusetts,was executed in
paid and ; thatperformed August,there on the 9th ofdaythe plaintiff,
1858, became, been,ever residentsince has and a citizen andis,now
of Haverhill;said ofand insolvencythe ofset out the statutepleas
Massachusetts, and that insolvencyinthe defendant filed his petition
in 1863; that the his the defendant’splaintiff proved claim against
estate, in and andinsolvency, discharge,assented to the defendant’s
that the defendant 1864.July,obtained his in insolvency,discharge
As to the causes of all thesedemurrer which the suggests,plaintiff

;facts notare admitted and isno the statuteis taken thatexception
But theproperly out,set or to the of theregularity proceedings.

plaintiff as not stateof dosuggests grounds demurrer: 1. The pleas
thewhere the defendant lived 2. Nor thatwhen the note was signed.

debts from which sought to be were contractedLamprey discharged
while he was an inhabitant of Massachusetts.

Under to bethe these two seempleas, of wouldgrounds objection
entirely immaterial. Section the insolvent17 of act thatrequiresthe

Mas­should ofowe some debts contracted inhabitantwhile he was'an
claims,sachusetts. But the regard­statute ofprovides for the proof

less of the of thecontracted,where were or of the residenceplace they
abso­insolvent when contracted. for theSections 25 and 76 provide

hislute of thedischarge debtor: 1. From all debts againstproved
estate. 2. on anyFrom all debts this foundedunderprovable chapter,

ofcontract him since inhabitantby 31, 1838,made and anJuly while
Massachusetts, in theMassachusetts, within,if made to bo performed

&c.; and Massachu­same, we understand that statutes ofall theby
Statutes1838,setts—that of and that of 1855, and the Generalby

tonot notdebts this does(I860) specially (and appearexcepted—all
inbe thedulywhich were the insolventexcepted), againstproved

of bycourse his insolvency dischargedwereproceedings, absolutely
the force of insolvent’s no reasonthe And we can seedischarge.

so,it should' in courtwhy not be as the voluntarilyparty, by appearing
court,and his becomes of theproving debt, to thesubject jurisdiction

and ought to be bound its decrees.by
third, fourth, byThe and sixth demurrerfifth, suggestedcauses of

in Thethe not now to him as stands the case.are heplaintiff open
double,fact arcthat or that of areare thempleas portions surplusage,

aresubstance, theyheld not to be of and not aftermatters hence open
is re­answered other The that was doubleby thepoint pleapleas.

thisLocke, H.,ferred to in thatv. 18 N. and it was heldWeld supra,
form;over, ofdefect was cured it a matterby pleading being merely

686,in &c.and the same rule is stated all 1 Ch. Pl.the authorities.
manyof in includesnecessarilyThe aplea discharge insolvency
; andfacts, as the is intended to classes of claimsmanycoverdischarge

in dischargedbe bemany claims, case, that wouldevery may proved,
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not beenif hadof the law theyunder some one of the provisions
where227,in 1 Pl.of alluded to Ch.This is one those casesproved.

“ factsdistinctit is to that severalsaid that it is rememberimportant
in samenumerous, pleaor theallegations, however bemay comprised

if oneor faultother to the of duplicity,withoutpleading, amounting
induce­fact, or be merefacts,or some of be but upon,the dependent

togetherif facts formothers,ment or introduction to the or the different
“ If a manbut one or entire matter or point.”connected proportion

both, notthis doestwo is to showpleads where hethings, compellable
in aAbr.,make his K. 2. Duplicity pleadouble.” Bac.plea Pleading,

defence, where oneconsists in or oftwo more distinctalleging grounds
of Pleadingthem would as in law as all of them. Gould’sbe effectual

If and419. com­singleseveral facts are to constitute onenecessary
v. Tilton,action,answer to is not Tebbetsplete the the double.plea

cited; ;H.24 H. N. 83­N. and v. 13120, 128, cases Cobleigh,Galusha­
; Itv. 353.Watriss 36 N. H. 232­ Russell v. 15 Wend.Pierce, Rogers,

double,is doubtful to thewhether the in this is accordingcaseplea
inabove if included itdouble,but even or if much wasprinciples;

that makemight be struck out as this not thewouldsurplusage, yet
bad after it hadplea been answered to.

for,immaterial,The seventh of is asground objection suggested
we seen,have inthe that Pitts his claimallege insolvency,pleas proved
which thegave court and it of no whetherjurisdiction; consequenceis
it belonged to a class of otherwise ex-debts which would have been

or not.empt,
In all fact,the lines of which in issues of nohave resultedpleading

question is Inbefore us. this line of in which the demurrerpleading,
is declaration,there is the ininterposed, insolvency,of dischargeplea

thatreplications this is was obtained fraudbyvoid because itdischarge
and false in it-swearing which,matters of the lawtheby provisions
self, would make avoid,the these de-discharge replicationsand to
murrer. We find ; is,the nowbad and thereplications only question
whether ofany the in The decla-so substance.previous pleadings are
ration is andgood, seen, toenoughthe as we makeplea, allegeshave
it a good in claim is con-discharge so far as thisinsolvency, plaintiff’s
cerned.

is,The result that the evidence issue of the statuteoffered theupon
of material,limitations is held defendant’sadmissible and and the de-
murrer to the isplaintiff’s sustained.replications

discharged.Case


