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v. &Brewster, Brewster Ex’rs.Ex’r, a.,

A, sister,indebted his abeing B, $1,500,to in the sum herof gave
“thewriting, by terms of he her life-her,which topromised duringpay

time, $90 per interest, cent.,the ofyear, at sixsemi-annually, being per
$1.500: the to be to her whenprincipal paid mayshepersonally require
it, but to no other heirs in case ofperson. mywill bindobligation—This

decease,my and release them from lifetime.”herany obligation beyond
A, $45having life,to B half diedpaid every hisyear during Aug. 4,

1868. his executors makeSubsequently, half-yearlycontinued to pay-
$45 her, 1,ments of each to until and On the 9th1869.including July

of 1869, in to her demand for ofAugust, response paymentwritten the
the $1,500, 1870,sum $393.50, 1,of her andprincipal they onpaid Jan.

herthey $33.20, the ofpaid interest then due the remainderbeing upon
said 12, a demandprincipal 1870,sum. after further onMay making
that for the ofday balance due B died. The executorupon said-writing,
B an action the executors of A recover balance.brought against to said
Their action more the ofcommenced than three afteryears grantwas
letters A,of administration to the of anddefendants as the executors

court,after had settled their in thethey account as executors probate
and distributed the balance the found in their accordingof estate hands
to the A;will of thebut action was commenced within afteryearstwo
the of the ofadministration estate B.original grant upon

$1,500The sum of dueHeld—1. was and to Bprincipal owing whenever
she demand its ormight whether not such re-payment, payment were

for her orquisite survived,comfort 2. The cause of actionconvenience.
and was ofcapable the executor of A. ofprosecution by By3. virtue

7, 179,sec. anStats.,ch. Gen. such action be ifmay sustained atbrought
withinanytime yearstwo after the of theadministration es-grant upon

creditor,tate of the more than three haveyearsnotwithstanding elapsed
the ofsince administration the estate of the debtor. 4.granting upon

statute,The of the the time anoperation within which actionlimiting
an abroughtbe executor for cause of action the de-may against against

179,Stats., when,ceased ch. see. is thesuspended(Gen. during period5),
estate of a deceased creditoradministration of the not beenhaving

there is no of the deceased creditor entitledgranted, representative to
suit. The made the defendants amountpayments5. do not tobring by

successive new the of the of lim-statutepromises, suspending operation
Stats., 179,ch.itations. Gen. sec. 5.

notwrit, service,The date of a and the date its the ofof indicates time
the of ancommencement action.
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Brewster, ofexecutor StanielAssumpsit, by Brewster,G.George
Brewster,G. executors of Chas.against Lewis W. and MaryBrewster

W. for had andmoneyThe a count re-Brewster. declaration contained
ceived, below set forth.writingand another theframed specially upon

It W.suit,was for this that Charlesthe of Brews-agreed, purposes
inter, sister, Brewster,Harriet in thelifetime,his to hisindebtedbeing

sum of first of A.dollars, day January,fifteen on the D.hundred
date,1865, of whichto her a of that the is agave writing following

I to“Portsmouth, H.,N. Jan. 1865.copy: 1, hereby promise pay
lifetime,Harriet dollarsBrewster, her semi-ninety per year,during

interest, cent.,the at six of fifteen hundred dollars :annually, being per
it,the when she mayto be to her requireprincipal paid personally

but to heirs inno other will bind case ofmyperson. obligation—This
and hermy decease, obligation beyondrelease them from lifetime.any

“ Charles W. Brewster.”
$45W. halfeveryCharles Harriet yearBrewster to saidpaid

after July 1,the date of and 1868.includingsaid towriting, up
He died his will and4,1868; and the tookAugust proveddefendants
letters on 1ns 8th of A. D.testamentary day September,estate the

;1868 and thanmore sufficientthey received assets of the todeceased
all debts,hispay The defendantsplaintiff.the claim of theincluding

$45to saidpaid $45and onJanuary,Harriet on the first of theday
first ofday July, A. D. of A. D.day August,1869. 9th 1869,On'th'e
the said Harriet adefendants, executors,made the as writtenupon de-
mand for the of said and on the eleventh ofpayment $1,500, day the
same month the onher,defendants to and indorsed saidpaid writing,

$393.50.the sum of 1870,On first theythe of herJanuary, paid
$33.20. On the 12th of A. D. the said Harrietday 1870, Brew-May,
ster sent a defendants,with said of thenotary to each andwriting

$1,500demanded of the balance of said due thereon.payment Later
in died;the same she and the will andday the ob-plaintiff proved
tained letters on on 9th of A.dayher estate the D.testamentary May,
1871.

issue,The defendants general apleaded the with brief-statement
that ;Charles W. Brewster 4th of 1868 thatdied the letters ofAugust,
administration 1868,were to them the 8th of andgranted September,
that the action 23dplaintiff’s was not commenced until the of Septem-
ber, 1871; that,and the suit,before the commencement of plaintiff’s

hadthey settled their in court,account as executors the andprobate
hands,distributed the balance of the estate found in their toaccording

will.the To which the that his writ was made andplaintiff replied,
dated the 23d 1871,of and served on the onday defendantsAugust,

28th 1871;the of and that the of action ofday right theSeptember,
said decease,Harriet existed in her favor at of and sur-the time her
vives, and that this action was commenced within two afteryears the
original grant of administration on thisher estate. To thereplication
defendants demurred.

The ofwere to law:pleadings intended raise three questions
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1. Upon facts,the does this actionforegoing survive, and can the executor
of Harriet maintain this ? 2.Brewster suit the facts stated inUpon
the is, or is thisbrief-statement, not, action ?barred 3. the factsUpon
stated in the is the ?replication, action barred

It was thatagreed these of lawquestions be transferred to the law
term, that,and determined,their theupon being mightdefendants

or,demurrer,withdraw their and the case stand ;for trial eitherby jury
have leave to amend hisparty might pleadings ; otherwise, judgment—

to be rendered to the ofaccording the court.opinion

Hatch, for the plaintiff.

I. The action survives. Harriet Brewster had an unquestionable
demand, receive, $1,500to and theright note,named in the anyat

time She demand,her life. twice made that andduring fixedthereby
the of the defendants. It wasliability clearly for them to re-wrong

demand; andfuse to on her cannotthey be to take ad-pay permitted
wrong.of their ownvantage

II. notThe action is barred the :by statute 1. The writ was ac-
made, and intended for servicetually within three adminis-afteryears

tration was taken on the estate of Charles W. SocietyBrewster. for
v. Whitcomb, ;the 2 N. Gorlis,H. 230 v.Propagation Gospel Hardyof

21 N. 2. The of actionrightH. 356. existed at the decease of Har-
twoBrewster,riet and continued afteryears the of ad-original grant

estate,on which time is notministration her Gen.yet Stats.,expired.
ch. 3. The179, sec. 7. made the defendants amountpayments by to
so andnew takepromises,successive the case out of the statute.many

;N. H. 468Roberts, cited, White,Hall 3 211;v. v. 11 N. H.Hodgdon
;H. 219Jones N. v. 22Jones,v. 21 N. H. 219.Stevens,Whipple

Hackett, for theH. Y. defendants.W.

I. made the inby is,The first his thatpoint plaintiff brief the de-
take of theiradvantagefendants cannot own In thiswrong. conceding

the rightI not to claim thathave the by it,proposition, plaintiff, adopting
if the defendantshas conceded that have committed no arewrong they

that H. B.not liable ? He claims twice made a demand ofof payment
$1,500. is,the answer That in reference to first demand,theMy —1.

all that H. B. andthe all said sherequired,defendants she re-paid
further on the 11thand ofquired, payment, day August, 1869,excused

and$393.50 received in full for allwhen was she thenpaid, required.
demand B.,2. That if second was made H. it whenbythe was she
diedwas and that she before the could reach herdefendants bed-dying,

demand after H. B.side. 3. This second was made ceased to be con-
and thescious, bywas made to the foundation of this suit.plaintiff lay

the defendants ?What have donewrong
inII. I see no the issue as to actionadvantage discussing when the
Thewas commenced. before this courtreally question is, whether or

in ifnot the facts the bar this suit.brief-statement, true, will
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heirs-at-law,III. are onlyThe defendants,of the arepayments who
theytanto butrecognitions of their to make suchdutypro payments,

have no aseffect new promises.
forThe allbycases cited the weretheydo notplaintiff apply:

notes or whole,debts. This the exceptcase is different. Herequite
constatinterest,the Nonwas both as to and amount.contingent time

that wouldanything legal repre-be To C. W. B. or hispayable. render
sentatives whichliable, interest, anbeyond the there must be exigency”“ ofandrequired anya notice of amount.money, Paymentsthe

$1,500of topart the H.were limited to B.’s requirements,personal
the exclusion of thather II. B. did not intendlegal representatives.
her executor hisB.,should W. oranyhave cause of action C.against

of thelegal representatives. She desired and that all that partagreed
$1,500 which did to C.she not for goher use shouldrequire personal
W. B. The in nature ofagreement this case to be in thewas intended
a testamentary brother,devise. to herHarriet Brewster intended give
Charles Brewster,W. the in a life es-$1,500 hands,his she retaining

in $90tate the income—to to use sowith theannually together right—
much of the as be income of herprincipal might besides therequisite,
other for her comfortable rest of her estateproperty, Thesupport.

will she to($8,500) by gave the another brother. Theplaintiff,
who hasplaintiff, him,realized what was to recover ingiven now sues

this suit what his sister Inintended to to her Charles.give brother
H.August, 1869, B. came into as of her distrib-heir-at-law,possession,

utive share of the estate of her J.uncle, Gh worth aboutBrewster,
$1,000, incumbrance,to ansubject her of which waspart $393.50.
To meet this on 9thliability, the of the de-August she called upon
fendants, who, 11th,on the her that told thatamount, and worepaid
no further sum was wanted, ;then or and nowas to be neededlikely
further sum was death,ever asked for until a herfew hours before

thewhen caused the demand named in to be madeplaintiff bythe case
a notary. And one of tothereupon immediatelythe defendants went
the house of H. andB., wasshe dead. This is not a note payable
with interest on is andemand, but intended to have theagreement

ofeffect a devise, C. B.testamentary $1,500, reservingW.giving —
the of H. B. toright life,the income for with the to use aright part
or the ofwhole the when she it formay herprincipal require support.

IY. first is, that this and cannotMy action does surviveposition not.
be maintained the executor of H. !B. 1. she did notby Because
intend to any them;reserve heirs,or for her but excludedright remedy
and at the oftime the death of the there was nodefendants’ testator
unfulfilled on of W. B.—all wasobligation the C. the interestpart

no of thepaid had been asked for. 2. Becausepart principal—and
the defendants ofhad settled and to the heirs all the estatedistributed

action,said C. hadcommenced;W. B. before this heirswas and the
the means, by the terms of the were to whatand, agreement, pay

amight grow due. 3. said H.Because the B.’s claim depended upon
ofand as the a modecontingency; statute, 365, sec.p. 6, provides
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claims of tliis itenforcing nature, excludes all other forms of remedy
against 4.executors. Because the of this no ac-by agreementterms
tion survives,it unless H. B. for some inupon default,commenced by

; benefit,her thatlifetime this andwas for her andagreement personal,
her,limited to and was not to and does not survivebenefit,intended

for the benefit of her heirs: she reserved no to collect saidpower
$1,500 heirs,for her but for soher ownonly requirements. Only
much $1,500of said was at and she found it necessarywhenpayable

“for her comfort, and in such sums as were When sherequisite. may
“require it,” in the or : re-means when neededagreement, requisite

quire” and requisite mean the same The understoodthing. parties
need;that the demand must in a andbe made connection with there

1869,was such ina need demand which H. B.when theAugust, only
ever 5.made was and withreally satisfactorily.answered complied
All $1,500the due of the couldinterest nohaving been paid, part
have by sumbeen collected H. B. until notice what wasshe gave
needed to her notices,meet If but two suchrequirements. she gave
and the met,first was and the second couldimmediately she died before
be answered, and can sustain no suit.suit,commenced no her executor
6. If H. extremis, $1,500,in of the balance ofB., demanded payment
or if name,the notcaused it to demanded in her becauseplaintiff be
her it,comfort therequired but to have it on hand for or toplaintiff,
lay suit,the of this the defendants couldand died beforefoundation
reach realher, the wish of have been accom-Harriet Brewster will
plished, and this action cannot be maintained.

Y. This action is barred forth in thethe cause set brief state­by
”“ment, of C.the will W. B. and adminis­originalwas theproved,

tration 8,1868, commenced,and this action wasgranted September as
case,from the date of inappears the summons served this September

23, 1871. But the claims that the seventh section of theplaintiff 179th
Stats,of Gen. ofthe controls the fifth section the samechapter chap­

;ter in other ifor, words, that Harriet Brewster had died September
of1,1871, there would have a thecontinuingbeen defendantsliability

as 1873,executors to September 1, the estate unsettled forkeeping
five Iyears. To this thatrequiresthatreply, public policy estates
should and asdelaybe settled distributed with as little consists with

;the and will holdreasonable of creditors the court that theprotection
seventh of, with,section is an and'5not in conflict the fifthamplification
section, unless it shall that it was the of theclearly purposeappear

cases,in a certain of to thelaw-making class extend timepower, beyond
”“yearsthree from the of administration. 1. Iforiginal suchgrant

had been the of inobject have,the would aslegislature, they other
cases,such annexed the seventh section to fifth as athe andproviso,

not ininserted two and sameindependent sections theconflicting
action”,,2. If a in achapter. of favor of“right deceased existed

at the death,time of his his claimshe must have exhibited to the ad­
ministrator a thenbefore the creditor’s and the seventhyear death,
gives the which to hisof the two inunexpired portion years bring
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to his claim to thesuit. In is not exhibitwords, requiredother he
aasnew and administration is con­administrator, regardedthe new

”“ this not ex­tinuation administration. But doesof the original ”“tend of ad­the from theyearstime three original grantbeyond
at8. claim in this case not due theministration. The set wasup
estate,time andthe their account distributed thedefendants settled

and it As the sixthalso a sectioncontingency. pro­upondepended
class,vides of claims of by filingfor the and thispaymentprotection

in &c., excluded,them the all other andcourt, remedies areprobate
that It is H. B. did not in­provision defeats this suit. 4. certain that
tend that of and$1,500,her executor collect the thisany partshould
action cannot unless C. B. at his or hisdeath," legalbe maintained W.

since, in default. Now the unsatisfied claimrepresentatives onlywere
B.,of ever made C. W. or his waspayment upon legal representatives,

”“made death,so near H. B.’s that she had ceased to any­require
thing in this could reachworld before the defendants her death-bed.
Now if demand, unconscious,this in her after shemade name became

ais held to it,”have as when she maybeen made theproperly require
defendants then liable to and this sustained,were action can bepay,

foronly what was for her then or“required” existing impending
needs. 5. of the if heremedyThe have is bill inplaintiff, any, by
equity against the heirs.

Foster, J. The first question presented the Har-by is,case Does
riet Brewster’s of action survive ? For theright of thispurposes con-
sideration, we must thetaire statement which the counsel on both

to,sides have as the real theagreed presenting case,facts of and not
the argument counsel,of the defendant’s presentswhich a differ-very
ent state of Not until suchfacts. a case is agreed to, or otherwise

as theproperly presented defendants have commented willupon, it be
necessary to consider the of lawquestions raised thereby.

“The that,defendants’ assumes inargument toreference the first
demand, the defendants all that Harrietpaid Brewster required, and
all ;that she said she and that she excusedrequired further payment
on the 11th 1869,ofday when was andAugust, paid$393.50 received
in full for all she then required.” But the case finds that the first de-

“mand was a written demand for the of said $1,500andpayment
how it that no more thanhappened was inpaid,$393.50 toresponse

“demand,this but, also,does not it does notappear; thatappear she” “excused further thatnor the above sumpayment; was andpaid
received in full for all she then required.”

It is assumed thethat second demand was made when said Harriet
w “was conscious;after she ceased itdying,” to be that was made by the

to the foundation thisplaintiff lay of suitand that she died before
the defendants could her to demand,reach bedside answer the —which
suggestions, or not, agreedwhether are not facts.important

“It is also $1,500that so much of saidsuggested only was pay­
able as and when she found it fornecessary comfort,her and in such

you. lii. 5
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“ de­theit,”sums When sherequisite.” may require sayas were
’£“ ; andfendants, requisitewhen orneeded, requiremeans requisite

mean the same thing.”
lifetime, beinginBut finds that Charles W. hisBrewster,the case

Brewster,indebted in thesister, $1,500, gaveto his Harriet sum of
the is ofher which the foundation "this suit.writing

interesttheinstrument,the terms of this he to herBy promises pay
“ requireto be her when shepaid maythe tosemi-annually, principal

it, heirs, and alsobinds hisbut to no other Theperson.” obligation
is, thelifetime; thatreleases them from herany obligation beyond

; duringif itsnote is not and she not requiredoesnegotiable payment
aremaker his heirslifetime, discharged.her the thereof and

in thethen,in that is to his sisterCharles indebtedBearing mind,
or hissum of it follow that recover it of him$1,500, would she might

lifetime, if and notduring and,her demanded paid,.or paymentheirs
of hersuch for benefither,excused that demand should enure theby

and, forheirs, excusingin the of of reasonsanyabsence suggestion
debt, ofit of courseordinarythe this or for out thetakingofpayment

matters, angive interpreta-such we should not seek occasion to such
to in of thetion the instrument suit as would the heirsamongprefer,

creditors.the claims of the to of thedebtor thoserespective parties,
sister, entitled,If to with or with-Charles was indebted his she was

indebtedness, toout the ofacknowledgment require payment,written
and to of it her or what-doingthe todispose money leaving heirs,by

she it.ever else withpleased ”££ of the verbabsolutelyThe verb is not therequire synonym
“it 228.“need,” is of the verb demand.” Crabb’s Synonymsthough

in thebemay,the verb usedAlthough undoubtedly,require properly
need,of significa­the verb such is not its nor its usualprimarysense

tion. It from the Latin of re andcomes compounded qucero—requiro,
for, means, lexicog­or to It- to allto seek to seek back.get according

demand; Websteror,and in common to asveryraphers, parlance,
to and asit, authority:ask as of Davidright by King requireddefines

to of 1 xxi.Joab children Israel. Chron. 3.number the
theThe sum or not have been formay sup-neededmaypi’incipal

it,of If it a could notHarriet. were mere she demandgratuity,port
itof reasonable but sincebeyond requirement necessity;at least the

Charles,from an undoubtedwas a due and to her she haddebt owing
life,at time whetherduringto and demand it herrequire anyright

de-to her heirs. Twice made thather own use or to shefor give
mand, defendants, obligationfixed the of the theliabilityand thereby

Charles,the of whom these defendantsheirsbinding represent.
survived,We that the cause of actionáre, thetherefore, opinionof

byand that it be unless it shall be found to be barredmay enforced
the statute of limitations.

theis,The second facts inquestion the stated brief-staterUpon
ment, or ? to answeris is not this areaction barred We constrained

questionthis negatively.
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It is oftrue, the fifth section of 179 the General Statuteschapter
“provides that no suit shall maintained administratoragainst anybe

deceased,for action unless theany cause of theagainst[executor]
same is commenced ofyearswithin three next after the original grant
administration,” &c.; commenced,and ac-that this action was not

tocording inthe of the brief-statementdefendants theirallegation
for(which the of this we must assume to bepurposes inquiry true),

until fifteen the of fromdays years originalafter three theexpiration
grant of uponadministration the But the statute asdebtor’s estate.

“plainly provides ifof the7 same that of(sec. chapter) any right
action existed or in of ofagainst favor the deceased at the time [her]
death, and survives, an action be or the admin-may bybrought against
istrator at time within two after theany years original[executor]
grant of administration.”

This right of action in of at theexisted favor the deceased time of
her death, and it survived; and this action was her ex-brought by
ecutor against the executors of her debtor afterwithin two theyears
original grant of administration her estate.upon

The wisdom of and the offor the enactment the seventhnecessity
section of the reflection,statute will become a moment’sapparent upon
which will also an to be conceived thedissipate impression, apt upon
first glance at the that these two arechapter, sections incompatible
and irreconcilable with each other.

'By the fifth thesection, oftestate’s actionplaintiff’s right against
the defendants was limited to three but she had full timeyears; the
of three years in towhich commence such sheaction. hadSuppose
died but a few days or weeks before of saidthe threeexpiration years,
the action administrator;must be her executor orby butprosecuted
before the affairs of the decedent’s estate can have been investigated,
and administration the threethereupon granted, years have expired,
and, too late, the finds demandexecutor this barred theby statute of
limitations, but for bythe of that statute force of thesuspension
equitable section,provision of the forseventh intended such anjust

andemergency, terms, case,force its toby of the inapplying, present
which the does exist,not to but itemergency mightwherehappen very
probably wisdom,have existed. inThe statute is founded is universal
in its to orapplication the case of creditors anddeceased,debtors this
case falls within andits is to it.bybeprovisions, governed

It deceased,has that,been adecided as creditor of the theagainst
statute does not to run from the death of thealways begin debtor.
Lapse of bartime will not debt,the so as the estate islong unadmiuis-
tered and Estate, 9;the trust Pa.subsists. McCandless’s 61 St. Shaw
v. term,Kohala, Court of Hawaii, 1872.Supreme January

Similar and ofreasons considerations must the converse thisuphold
ofproposition, for the of the statutecalling suspension operationthe

when,the ofduring letters administration the estate ofperiod upon
out,the creditor been taken is nohaving not there ofrepresentative

the creditor to suit. And such doubt-­considerations,entitled bring
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re­to the enactment of of the statuteloss, led the seventh section
to.ferred

it thecorrect,If these views are is to considerunnecessary plain- v
statuteto is of thetiff’s the effect that the case taken outsuggestions,

as newof madepayments, defendants,reason theby by operating
to claim.thepay originalpromises

abeforenote,that a of madepartialIt is law aelementary payment
isan residueis that theby limitation, acknowledgmentbar prima facie

of therefor,and a and thecontinuing liability opera­unpaid, suspends
on thetheof the statute between accrual of the cause of actiontion

;H.the v. N. 219­note, Jones,and date of that Jones 21payment.
22 H. Bush219;v. N. v. 6Stevens, Stout, (Ky.)HopkinsWhipple

375.
in adminis­it has been held this that an 'anbyAnd State admission

an of the administrator wasexisting intestate,trator of debt which the
ato ofand is and evidencewilling pay,liable competent prima facie

and generaltakes the claim out of the of thenew promise, operation
limitations, asof and is recognizedpart universallystatute payment

H.in 3an admission. Hall v. Buswell v. N.Roberts,such cited Roby,
289,11 N. 3 Wills468; White,v. H. 211. See onHodgdon Redf.

But find no to of lia­we case the effect that such a recognitionnote.
deceased his will availbyeither the debtor or representatives,bility,
which, for of thethe statute the facilitating speedyagainst purpose

estates,of an action the administratorrequires againstsettlement that
commenced within the of ad­grantbe three afteryears originalshall

; us,and such a to be contraryit seems wouldholding,ministration
of law. In timethe this case the had abundantplaintiffto the policy

his suit andbegin years,to before the of the threein which expiration
the new of must be regarded merelythink the defendantspromisewe

ifto thea claim be enforced within thepay plaintiff’sas promise
limited the statute.byperiod

question is,third facts stated in is theThe the theUpon replication,
And is,barred? the not. TheClearly replicationaction answer

the in and 23dthat writ this made the ofdaycase was datedstates
This some of1871. was to theprior expirationtwo weeksAugust,

C.after the of administration W.years original uponthree grant
estate.Brewster’s

date, and not the timewrit,The the service of the indicates when
v.is commenced.an action Whit­GospelSociety Propagatingfor the

385;227;H. N.2 N. Clindenin 4 H. Robinson v.comb, Allen,v.
225; 537;N. H. 6 H.Ticknor,5 N. Davis v.Graves v.Burleigh,

545;9 N. H. v. 21 N. H.Dunklee, Corlis, 357.Hardy­
of these is,The result considerations that the setsbrief-statement up

todefence theno declaration.plaintiff’s
case,the of the had: other-new beBy provisions pleadings may

duethere must be for forwise, the the balancejudgment plaintiff upon
of the the 12thobligationthe defendants’ fromtestator, with interest

May,of 1870.day


